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OFFICE OF GOVERNMENT ETHICS

5 CFR Part 2638

RIN 3209-AA07

Executive Agency Ethics Training
Programs Regulation Amendments

AGENCY: Office of Government Ethics
(OGE).
ACTION: Interim rule.

SUMMARY: In this interim rule, OGE has
rewritten its executive branch agency
ethics training regulation in plain
language. This rule also addresses the
comments OGE received regarding the
two substantive changes made by the
previous interim training regulation.
The training regulation requires that
covered employees who file public
financial disclosure reports receive
verbal ethics training every year
presented by a qualified instructor who
is available to respond to ethics
questions. This rule clarifies that the
instructor is not required to be at the
training site. This rule, like the previous
interim rule, also permits agencies to
meet the annual ethics training
requirement for all other covered
employees with annual written training,
provided these employees receive verbal
ethics training at least one out of every
three calendar years. Although the
substance of this rule is nearly identical
to the previous interim rule, the rule
does make certain minor changes as a
result of comments received by OGE.
DATES: This interim regulation is
effective March 15, 2000. Comments by
agencies and the public are invited and
are due by May 15, 2000.
ADDRESSES: Send comments to the
Office of Government Ethics, Suite 500,
1201 New York Avenue, NW.,
Washington, DC 20005-3917, Attention:
Arielle H. Grill. Comments may also be
sent electronically to OGE’s Internet E-
mail address at usoge@oge.gov. For E-
mail messages, the subject line should

include the following reference—
“Comments on the Executive Agency
Ethics Training Programs Regulation
Amendments.”

FOR FURTHER INFORMATION CONTACT:
Arielle H. Grill, Attorney-Advisor,
Office of the General Counsel and Legal
Policy, Office of Government Ethics;
telephone: 202—-208-8000, extension
1219; TDD: 202—208-8025; FAX: 202—
208-8037.

SUPPLEMENTARY INFORMATION:

I. Background

On March 12, 1997, OGE published
an interim rule amending subpart G of
5 CFR part 2638, “Executive Agency
Ethics Training Programs” (Training
Regulation). See 62 FR 11307-11314.
Minor corrections to the rule were
issued on March 19, 1997, 62 FR 13213,
and March 27, 1997, 62 FR 14737. Most
provisions of the rule became effective
on June 10, 1997. Interested persons
were asked to submit comments by
April 11, 1997.

The most significant revisions that the
1997 interim rule amendments made to
the Training Regulation were in the area
of annual ethics training to be provided
to certain covered employees. The prior
version of the Training Regulation
required agencies to provide annual
verbal ethics training to all covered
employees. However, the interim rule
amendments permitted agencies to
fulfill this requirement for most covered
employees by means of written training,
provided that the employees receive
verbal training at least once every three
calendar years. The interim rule did
require agencies to continue to provide
annual verbal training to employees
who file public financial disclosure
forms (“public filers”’). On January 1,
1998, agencies became subject to a
further requirement that a qualified
instructor be present during and
immediately following the annual ethics
training provided to public filers.

As stated in the preamble to the 1997
interim rule amendments, the changes
made by the amendments were not
intended to enable agencies to diminish
the resources that they devote to ethics
training. The interim rule was
structured to minimize the impact of
OGE-mandated training, focusing more
intensive training on those employees in
sensitive positions (public filers) while
ensuring that all executive branch
employees receive sufficient training to

enable them to understand the ethical
responsibilities concomitant with their
Government positions. By lessening the
level of OGE-mandated verbal ethics
training, agencies are able to reallocate
their ethics training resources for use in
other parts of their ethics training
programs.

II. Plain Language Modifications

Executive Order 12866 and the
President’s Memorandum of June 1,
1998 require Federal agencies to write
all new rules in plain language. In
keeping with the spirit of the President’s
Memorandum, we have attempted to
rewrite this new interim rule in plain
language by: organizing the material
more logically; using shorter sentences;
eliminating unnecessary technical
language; stating the rule’s requirements
clearly; and using tables to summarize
information. We invite your comments
as to whether this interim rule is easier
to understand and how we could further
improve its clarity. This plain language
version of the previous interim rule
makes only nonsubstantive changes to
the rule. The following discussion
summarizes some of the more
significant changes that the plain
language revision has made.

This interim rule is organized
differently than the previous rule. We
have avoided numbering subordinate
paragraphs past the second level (except
for the rows of the helpful tables at new
§2638.706(c)). Thus, this rule has a
§2638.703(a)(1) but not a
§2638.703(a)(1)() or a
§2638.703(a)(1)(i)(A). We believe this
change makes it easier to follow the
rule. We have, however, added two
sections to the rule. One new section
(§2638.702) provides definitions of
terms used throughout this subpart. The
other new section is a result of our
dividing the annual training
requirement into two sections: one for
public filers (§ 2638.704) and one for all
other covered employees (§ 2638.705).
Because the training requirements are
different for these two groups of
employees, we believe this format
clarifies the different requirements for
each.

While the previous interim rule
referred to verbal and written ethics
“briefings,” this rule uses the term
ethics “training.”” This substitution was
made because briefing is a more
technical, legal term and training is a
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more commonly used and understood
term.

We have deleted the discussion in
existing § 2638.701 of the particular
provisions of law that are to be covered
by ethics training. We believe that this
information is redundant as it is also
stated in new § 2638.704(b) which
addresses the content of ethics training.
Section 2638.704(b)(5) (and
§ 2638.703(b)) requires that the agency
provide covered employees with the
office addresses and telephone numbers
of the Designated Agency Ethics Official
(DAEO) and other agency ethics
officials. Although not required, the E-
mail addresses of such persons may also
be given to covered employees.

This interim rule does not contain the
discussion of the responsibilities of the
DAEO found in previous § 2638.702(a)
and (b). The DAEQ’s responsibilities are
clearly delineated earlier in part 2638 at
§2638.203. Section 2638.203(a)(3) states
that the DAEO must initiate and
maintain an ethics education and
training program. We believe this
section requires the DAEO to be
responsible for all aspects of the
agency'’s ethics training program. Aside
from the discussion of the DAEQO’s
duties, we are moving the remaining
material (concerning the agency’s
written training plan) from the existing
§2638.702(c) to the new rule’s
§2638.706. While the requirements for
the agency’s written training plan are
identical in this rule, we have provided
tables in § 2638.706(c)(2)—(c)(4) to assist
agencies in determining the number of
employees they plan to train in each
upcoming calendar year.

We are eliminating the statement in
existing § 2638.702(c) that, in preparing
its written training plan, an agency must
“coordinate with OGE where
necessary.” We believe that wording is
unnecessary because agencies are
always welcome to consult with OGE on
any ethics-related matter, regardless of a
published regulation.

We have renamed the person who is
authorized to conduct ethics training.
The previous interim rule referred to
that person as a “qualified individual.”
This rule refers to that person as a
“qualified instructor” in order to make
it clearer that the person must be
qualified to teach, or prepare the
material for, ethics training courses. In
addition, this interim rule requires that
the qualified instructor be “available”
during and after the training provided to
public filers. See § 2638.704(d). The
previous interim rule required the
instructor’s “presence,” which caused
confusion as to whether the instructor
must be physically present at the
training site. Use of the term “available”

clarifies that the instructor’s physical
presence is not required. As explained
in the examples following § 2638.704(d),
an instructor is “available” if he or she
is connected to the training site through
a video or telephone link.

The following distribution table
shows where the material from the
previous interim rule can be found in
this new interim rule. It also indicates
the sections from the previous rule that
have been removed, as discussed above.

Old section New section

2638.701 (1st Removed.
sentence).

2638.701 (2nd 2638.701.
sentence).

2638.701 (3rd 2638.702 (Employee defi-
sentence). nition).

2638.702 intro- Removed.
ductory text.

2638.702(a) ....... Removed.

2638.702(b)(1st Removed.
sentence).

2638.702(b)(2nd | 2638.704(d).
sentence).

2638.702(c) ....... 2638.706.

2638.703 ............ 2638.703.

2638.704(a)—(b)
2638.704(c)
2638.704(d)(1) ...

2638.704(a); 2638.705(a).
2638.704(b); 2638.705(b).
2638.704(c); 2638.705(c).

2638.704(d)(2)(i) | 2638.704(c).
2638.704(d)(2)(ii) | 2638.704(d) & Examples
(& Examples 1-3 to 1(d)).
1-3to

T (d)()(ii))-
............................ 2638.704(d)(2)(iii) (& Ex-
ample 1 to
T (d)()(ii)(A))
2638.704(e) (& Example

to 1(e)(1)).

2638.704(d)(3)(i) | 2638.705(c)(2).
2638.704(d)(3)(ii) | 2638.705(c)(1).
2638.704(d) 2638.705(d).

(3)(iii).

2638.702 (new, except for
Employee definition).

III. Analysis of the Comments Received
on the Prior Interim Rule

The Office of Government Ethics
received 15 comments in response to
the 1997 interim rule amendments. Of
these 15 comments, 13 were from
Federal executive branch agencies, one
was from an individual executive
branch employee, and one was from an
interagency group of ethics officials.
Generally, the comments received by
OGE were in favor of the changes made
by the interim rule amendments. In
particular, the comments supported the
provision permitting agencies to fulfill
the annual ethics training requirement
for most covered employees through the
use of written ethics training in two of
any three calendar years. The Office of
Government Ethics also received several
positive responses to the deletion of
“procurement officials”” (no longer a

defined category in light of changes to
the procurement integrity law) from the
categories of covered employees. After
careful consideration of the comments
received, OGE has decided to retain the
interim rule amendments with minor
changes. We do, however, invite further
suggestions as to improvements in the
ethics training program. This new
interim rule will give agencies an
additional opportunity to make such
suggestions, as well as to comment on
the new plain language format of the
rule.

An analysis of the comments received
follows.

Verbal Ethics Training for Public Filers

In the preamble to the interim rule
amendments, OGE specifically invited
comment as to whether it is appropriate
to have stricter training requirements for
public filers than for other covered
employees. One agency indicated that it
felt the distinction was unnecessary
because, generally, public filers better
understand and are more sensitive to
their ethical responsibilities than other
employees. However, two other agencies
and the interagency group of ethics
officials endorsed the annual verbal
training requirement for public filers.
After considering these views, and for
the reasons originally stated in the
preamble to the interim rule
amendments at 62 FR 11308, we have
decided to retain the requirement that
public filers receive verbal training
every year.

The provision of the 1997 interim rule
amendments that generated the greatest
amount of comment was the
requirement that agencies, effective
January 1, 1998, have a qualified
instructor “present” during and
immediately following the annual
training provided to public filers. Nine
of the commenters addressed this
section, with comments ranging from
supportive to sharply critical. For the
reasons given below, OGE has decided
to retain the “presence” requirement.
Notably, this interim rule substitutes the
term ‘““‘available” for the previous rule’s
term “‘present.” See new § 2638.704(d).

New § 2638.704(d), which states that
a qualified instructor must be available
during and immediately after verbal
training, does not require the
instructor’s physical presence at the
training session. As noted, OGE has
replaced the word “present” with
“available” to clarify that the instructor
need not be physically present at the
training site. It is sufficient if some
mode of telecommunications enables
the instructor to answer employees’
questions during and after the training.
As in the existing regulation, the
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examples that follow new § 2638.704(d)
illustrate the flexibility of this
provision. Examples 1 and 2 show that
a qualified instructor is available when
the public filer receiving the ethics
training has access to the instructor
through a video conference link or
telephone line. These examples
demonstrate how agencies may take
advantage of existing and new
communication technologies that
provide greater access and can
substitute for actual physical presence.

Two commenters indicated that
providing employees with a set time to
contact a qualified instructor should
satisfy the requirement that a qualified
instructor be available. After careful
consideration, OGE has not adopted this
proposal. The delay in time between the
receipt of the training and the answer to
the employee’s question could easily
result in a lost educational opportunity.
Also, the use of a separate set time for
contacting a qualified instructor may
discourage employees from contacting
agency ethics officials at other times.
The primary purpose of the Training
Regulation is not necessarily to provide
agency employees with a
comprehensive knowledge of all of the
conduct-related laws and regulations
that govern them. Rather, the rule is
intended to create an awareness of those
laws and to introduce the point of
contact where employees can obtain
further ethics advice. Agency employees
are, therefore, given the names and
telephone numbers of their ethics
officials at the start of their
employment. See new § 2638.703(b).
Covered employees must receive annual
updates of this information as part of
their annual ethics training. See new
§§2638.704(b)(5); 2638.705(b).

One agency, and one individual from
that agency, stated that the previous
interim rule amendments undermine
the agency’s use of computers for
annual training. The agency felt that the
advantage of computer-based training,
such as the computer game that it had
developed, lies in its flexibility. The
agency pointed out that its game makes
ethics training available at the
employee’s convenience, including off-
duty hours and weekends, and can
easily be distributed worldwide. Having
developed the game with OGE’s
assistance, the agency felt that the
usefulness of the game was undercut by
the interim rule amendments because
the planned implementation of the game
would not meet the requirements of the
regulation. The agency therefore urged
that the presence requirement be
deleted or, at a minimum, changed to
once every three to five years. The
individual submitting comments, while

acknowledging that an agency can
waive the requirement of a qualified
instructor in certain situations, stated
that the main problem with the
requirement would be the loss of
flexibility in having to complete the
training at a set time, rather than at the
employee’s convenience.

The points articulated by these two
commenters concern the verbal training
that agencies must provide to public
filers. In the case of a covered employee
other than a public filer, the computer
game developed by the agency should
meet the requirements of new
§2638.705(c)(1) which does not require
that a qualified instructor be available.
Computer-based methods of training are
specifically mentioned as fulfilling the
requirement for verbal training in new
§2638.705(c)(1). Thus, the game (and
similar computer-based training)
remains an excellent tool to fulfill the
verbal ethics training requirement for
the approximately 93% of covered
employees who are not public filers.
Similarly, the use of computer-based
training is also an appropriate way for
agencies to provide verbal training to
the approximately 7% of covered
employees who are public filers,
provided that a qualified instructor is
available to answer questions. New
§ 2638.704(c)(2) specifically lists
computer presentation as a means for
fulfilling the verbal training requirement
for public filers. The two commenters,
however, felt that making a qualified
instructor available to public filers
undermines the primary benefit of the
computer game: its flexibility. For the
following reasons, we disagree.

First, as stated above, ethics training
is most effective when employees are
provided with spontaneous answers to
their questions. A delay in time between
question and answer could result in an
employee forgetting to ask the question
and could discourage the employee
from taking the initiative to contact the
instructor. In keeping with this
philosophy, an agency could use a
computer game to provide public filers
with training through their workstation
computers. Employees could be given a
specific time reserved for accessing the
computer game when a qualified
instructor is standing by to respond to
any questions concerning the game or
other ethics issues. This specific
scheduled time would not prevent the
public filer from accessing the computer
game at any other time but would
ensure that the public filer receives the
required one hour of official duty time
for the training. The official duty time
requirement is a long-standing one,
having been in existence from the
inception of the Training Regulation.

Since the 1992 promulgation of the
original Training Regulation final rule,
OGE program reviews have not
indicated that agencies find it difficult
to fulfill this requirement.

One commenter urged OGE to defer to
an agency’s determination as to which
circumstances make it impractical to
provide verbal training with a qualified
instructor available. This interim rule
retains, at § 2638.704(e)(1) (for public
filers) and § 2638.705(d)(1) (for other
covered employees), the Training
Regulation’s long-standing exceptions
providing the DAEO at each agency
with the authority to use verbal training
without a qualified instructor or to use
only written training. Under these
exceptions, where the DAEO or his or
her designee makes a written
determination that circumstances make
it impractical to meet the verbal training
requirement for a covered employee, a
qualified instructor need not be
available (for public filers) and written
training can be provided for any covered
employees (including public filers) in
any year. The Office of Government
Ethics realizes that each agency knows
best the practical issues that it faces in
providing training and, thus, OGE does
give due deference to an agency’s
written determination that verbal
training is impractical.

The exception at § 2638.704(e)(1)
pertains to the comments from two
agencies which have widely dispersed
groups of public filers. One of these
agencies expressed concern that some
public filers may be unable to attend
training at a group session and that
makeup sessions would require
significant resources because the entire
ethics staff is centrally located. The
other agency stated that it would be very
difficult for them to establish even a
scheduled telephone link. Where
distance or difference in time zones
makes such scheduling impractical, as
in these cases, the agency has sufficient
grounds to make a written
determination waiving the requirement
that a qualified instructor be available.

Another commenter felt that OGE
should provide a specific exception in
the regulation for training that takes
place outside of core duty hours or
outside of the continental United States,
thus saving DAEQOs the necessity of
making individual written
determinations in these situations. No
similar comment was received and no
other agency has expressed this concern
during OGE’s reviews of agency ethics
programs. We note that the exceptions
in §§2638.704(e) and 2638.705(d) do
give DAEOs a fair amount of flexibility
because DAEOs are permitted to make a
single written determination for
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multiple employees. For these reasons,
OGE did not adopt this
recommendation.

Annual Ethics Training for Other
Covered Employees

For covered employees who are not
public filers, these interim rule
amendments continue to enable
agencies to meet the annual training
requirement through verbal training
once every three calendar years (the
“one in three” rule). Unlike the rule for
public filers, there is no requirement
that a qualified instructor be available.
For those calendar years where eligible
covered employees do not receive verbal
training, written training is required.
Five commenters commended these
changes for providing agencies with
greater freedom to devote resources to
desired ethics training goals. On the
other hand, one commenter felt that the
1997 interim rule amendments went too
far in liberalizing the ethics training
requirements. This commenter stated
that annual verbal training demonstrates
the importance of the ethics program to
employees and the one in three rule
would diminish the importance of the
ethics program (and possibly its
resources) for the covered employees
receiving written training.

The Office of Government Ethics has
retained this provision in this new
interim rule. As noted earlier, the intent
of the prior interim rule was not to
diminish the emphasis or resources of
agency ethics training programs. The
intent was instead to reduce the level of
OGE-mandated verbal ethics training to
better allow each agency to tailor its
training program to its specific needs.
Because the requirements are minimum
standards, agencies are encouraged to go
beyond them where they believe it is
beneficial to their programs. In such
cases, agencies can provide verbal
training for all covered employees each
year. As stated in the preamble to the
interim rule amendments, OGE will
reconsider the one in three rule if it
finds that the result is a diminution of
resources devoted to the ethics training
program.

One commenter stated that agencies
would be unable to keep track of which
covered employees had received verbal
training within the past three years. In
reviewing this comment, OGE
considered its reviews of agency ethics
programs performed since the effective
date of the 1997 interim rule
amendments. These program reviews
have not shown that agencies have had
difficulty tracking their employees’
training. An agency experiencing such
tracking problems could simply provide
verbal training to all covered employees

every third year and provide written
training to employees (other than public
filers) in the other two calendar years.
For these reasons, OGE has decided to
retain this requirement in this new
interim rule.

Two commenters requested that OGE
allow the written ethics training that
they gave employees, other than public
filers, before June 10, 1997 (the effective
date of the 1997 interim rule
amendments) to satisfy the verbal
training requirement for calendar year
1997. We note that it is generally
unwise for an agency to change
operating policies or procedures based
upon a rule that is not yet effective.
Indeed, OGE purposely delayed the
effective date of the 1997 interim rule
amendments for 90 days so that we
could evaluate comments received from
agencies prior to the effective date and
determine whether it would be
necessary to amend or cancel the
interim rule amendments. The issue
raised by these commenters is moot,
however, since any opportunity to
correct a problem in its 1997 annual
ethics training expired on January 1,
1998.

On a similar point, OGE notes that
verbal training provided under the
former Training Regulation does count
for the purposes of the one in three rule
at new § 2638.705(c)(1). Thus, agencies
who gave all covered employees verbal
training in 1997 would not have to
provide verbal training again for
covered employees (other than public
filers) until 2000.

Other Issues

Two commenters indicated their
concerns with the requirement in
§2638.702(c) (new § 2638.706) that
agencies develop a written training plan
each year. Prior to the 1997 interim rule
amendments, agencies were required to
file these plans annually with OGE. The
interim rule deleted this requirement
and modified the information required
in the plan, including the addition of a
narrative description of the agency’s
annual ethics training. One agency
indicated its opinion that OGE should
move even farther to convert the annual
training plan to a narrative-based
document or, alternatively, that OGE
should place no additional requirements
on agencies but should allow them to
develop their own plans in keeping with
their internal needs. Although OGE may
further modify the information required
in the written plan based upon future
experience, we have elected not to
permit a mere narration. We believe
that, to run an effective ethics training
program, agencies need to plan ahead.
The information required in the written

training plan should serve as a useful
tool to agencies as they prepare for each
training cycle. The other comment
regarding the written training plan
argued that the plan served no purpose
and should not be required. For the
reasons given above, OGE does not agree
with this comment. Furthermore,
section 301(c) of Executive Order 12674,
as modified by Executive Order 12731,
requires agencies to develop written
training plans.

Two commenters requested that OGE
allow agencies to satisfy both the
requirements for initial ethics
orientation and annual ethics training
with one training session. This
comment endorsed language in the
preamble to the 1997 interim rule
amendments, at 62 FR 11308, stating
that OGE would permit the time spent
in annual verbal ethics training during
the first 90 days of an employee’s
service to count against the one hour of
official duty time required for the initial
ethics orientation. As indicated in the
1997 interim rule amendments, this
offset is not new. Both the original
proposed and final Training
Regulations, in 1990 and 1992
respectively, included a provision for
agencies to partially or completely offset
the official duty time requirement for
the initial ethics orientation by the
amount of official duty time spent in
annual verbal ethics training. See 55 FR
38335, 38337 (September 18, 1990) and
57 FR 11886, 11888, 11890, 11891
(April 7, 1992). The Office of
Government Ethics believes that
agencies should have an incentive to
provide verbal training to new
employees even though such training is
not required. Therefore, whether the
verbal training is labeled an initial
ethics orientation or annual ethics
training, it will count as both if it meets
the requirements of both. Similarly, if a
written initial ethics orientation is
modified slightly so that it meets the
requirements for written annual
training, it will count as both.

Finally, the previous interim rule
amendments, at § 2638.704(d)(3)(iii)(B),
retained the exception from the prior
Training Regulation allowing written
training alone for special Government
employees (SGE) who work fewer than
60 days in a calendar year. This
exception (now at new § 2638.705(d)(2))
permits agencies to meet the annual
training requirement for these SGEs
through written training only. This
exception is included only in the
section dealing with annual training for
covered employees other than public
filers since SGEs who work fewer than
60 days in a calendar year are not
required to file public financial
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disclosure reports. See 5 CFR
2634.201(a) and 2634.204.

Because SGEs typically serve limited
terms of employment and because the
interim rule amendments permit
agencies to meet the annual training
requirement for all covered employees
(other than public filers) through
written training for two of any three
years, OGE specifically requested in the
1997 interim rule amendments that
agencies inform us if they have SGEs
who served for three or more years. If
there were no such long-term SGEs, we
realized this exception would be
unnecessary. Three agencies responded
that they have SGEs who serve for terms
of three or more years. Accordingly,
OGE has retained the exception in this
interim rule. One commenter indicated
that the language in the exception
should be changed to ““60 or fewer days
in a calendar year” to more precisely
track the language in 5 CFR part 2634.
OGE has adopted this recommendation
in the interim rule. See new
§2638.705(d)(2).

The Office of Government Ethics
recently completed an agency survey to
determine: whether agencies are aware
of the changes to the Training
Regulation made by the 1997 interim
rule (the one in three rule and the fact
that a qualified instructor’s physical
presence is not required); whether
agencies have implemented the
flexibility that the one in three rule
allows; and whether the rule is effective.
The survey was conducted as part of the
regularly scheduled ethics program
reviews performed in 57 agencies from
December 1997 through November
1998. Sixty-one percent of the ethics
officials said they have taken, or would
be taking, advantage of the flexibility
offered by the interim amendments.
Eighty-nine percent of the ethics
officials surveyed were satisfied that the
interim rule amendments allowed their
agencies to allocate ethics training
resources in a more flexible and
efficient manner and seventy-seven
percent were satisfied with the effects of
the changes on their agency’s ethics
training program. These officials
believed that using written training
allowed more time for ethics
counseling, reduced the workload of the
ethics office, and increased the number
of topics covered by the training
materials.

The Office of Government Ethics
invites further suggestions as to overall
improvements in the ethics training
program, as well as comments regarding
the new plain language format of the
Training Regulation.

IV. Matters of Regulatory Procedure
Administrative Procedure Act

Pursuant to sections 553(b) and (d) of
title 5 of the United States Code, I find
good cause for waiving the general
notice of proposed rulemaking. Because
the plain language changes made by
these interim rule amendments to the
Training Regulation simply clarify the
existing regulation, there is no need to
solicit comments in advance. Moreover,
this rule provides for a 90-day comment
period. All interested persons are
invited to submit written comments to
OGE on these interim rule amendments.
The Office of Government Ethics will
review all comments received and
consider any modifications which
appear warranted in adopting a final
rule on this matter.

Executive Order 12866

In promulgating this interim rule
amending the executive branchwide
Government ethics training regulation,
the Office of Government Ethics has
adhered to the regulatory philosophy
and the applicable principles of
regulation set forth in section 1 of
Executive Order 12866, Regulatory
Planning and Review. This interim rule
has also been reviewed by the Office of
Management and Budget under that
Executive order.

Executive Order 12988

As Director of the Office of
Government Ethics. I have reviewed this
interim amendatory regulation in light
of section 3 of Executive Order 12988,
Civil Justice Reform, and certify that it
meets the applicable standards provided
therein.

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, I certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this interim rule will not
have a significant economic impact on
a substantial number of small entities
because it affects only Federal executive
branch agencies and their employees.

Paperwork Reduction Act

As Director of the Office of
Government Ethics, I have determined
that the Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply to this
interim rule because it does not contain
any information collection requirements
that require the approval of the Office of
Management and Budget.

List of Subjects in 5 CFR Part 2638

Conflict of interests, Government
employees, Reporting and
recordkeeping requirements.

Approved: November 5, 1999.
Stephen D. Potts,
Director, Office of Government Ethics.

Accordingly, for the reasons set forth
in the preamble, the Office of
Government Ethics is amending subpart
G of 5 CFR part 2638 as follows:

PART 2638—OFFICE OF
GOVERNMENT ETHICS AND
EXECUTIVE AGENCY ETHICS
PROGRAM RESPONSIBILITIES

1. The authority citation for part 2638
continues to read as follows:

2. Subpart G of part 2638 is revised to
read as follows:

Authority: 5 U.S.C. App. (Ethics in
Government Act of 1978); E.O. 12674, 54 FR
15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.

Subpart G—Executive Agency Ethics

Training Programs

Sec.

2638.701 Overview.

2638.702 Definitions.

2638.703 Initial agency ethics orientation
for all employees.

2638.704 Annual ethics training for public
filers.

2638.705 Annual ethics training for other
employees.

2638.706 Agency’s written plan for annual
ethics training.

Subpart G—Executive Agency Ethics
Training Programs

§2638.701 Overview.

Each agency must have an ethics
training program to teach employees
about ethics laws and rules and to tell
them where to go for ethics advice. The
training program must include, at least,
an initial agency ethics orientation for
all employees and annual ethics training
for covered employees.

§2638.702 Definitions.

For purposes of this subpart:

Agency supplemental standards
means those regulations published by
an agency in concurrence with the
Office of Government Ethics under 5
CFR 2635.105.

Employee includes officers of the
uniformed services and special
Government employees, as defined in
18 U.S.C. 202(a).

Federal conflict of interest statutes
means 18 U.S.C. 202—-203, 205, and 207—
209.

Principles means the Principles of
Ethical Conduct, Part I of Executive
Order 12674, as modified by Executive
Order 12731.
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Standards means the Standards of
Ethical Conduct for Employees of the
Executive Branch, 5 CFR part 2635.

§2638.703 Initial agency ethics orientation
for all employees.

Within 90 days from the time an
employee begins work for an agency, the
agency must do the following:

(a) Ethics materials. The agency must
give the employee:

(1) The Standards and any agency
supplemental standards to keep or
review; or

(2) Summaries of the Standards, any
agency supplemental standards, and the
Principles to keep.

Note to paragraph (a): If the agency does
not give the employee the Standards and any
agency supplemental standards to keep, the
complete text of both must be readily
available in the employee’s immediate office
area.

(b) Contact persons. The agency must
give the employee the names, titles, and
office addresses and telephone numbers
of the designated agency ethics official
and other agency officials available to
advise the employee on ethics issues.

(c) One hour to review. The agency
must give the employee at least one
hour of official duty time to review the
items described above. This one-hour
requirement may be reduced by any
amount of time the employee receives
verbal ethics training in the same 90-day
period.

§2638.704 Annual ethics training for
public filers.

(a) Covered employees. Each calendar
year, agencies must give verbal ethics
training to employees who are required
by 5 CFR part 2634 to file public
financial disclosure reports.

(b) Content of training. Agencies are
encouraged to vary the content of verbal
training from year to year but the
training must include, at least, a review
of:

(1) The Principles;

(2) The Standards;

(3) Any agency supplemental
standards;

(4) The Federal conflict of interest
statutes; and

(5) The names, titles, and office
addresses and telephone numbers of the
designated agency ethics official and
other agency ethics officials available to
advise the employee on ethics issues.

(c) Length and presentation of
training. Employees must be given at
least one hour of official duty time for
verbal training. The training must be:

(1) Presented by a qualified instructor;
or

(2) Prepared by a qualified instructor
and presented by telecommunications,
computer, audiotape, or videotape.

(d) Availability of qualified instructor.
A qualified instructor must be available
during and immediately after the
training. Qualified instructors are:

(1) The designated agency ethics
official;

(2) The alternate agency ethics
official;

(3) A deputy agency ethics official;

(4) Employees of the Office of
Government Ethics (OGE) designated by
OGE; and

(5) Persons whom the designated
agency ethics official (or his or her
designee) determines are qualified to
respond to ethics questions raised
during the training.

Example 1 to paragraph (d): An agency
provides annual ethics training for public
filers in a regional office by establishing a
video conference link between the regional
office and a qualified instructor in the
headquarters office. The video link provides
for direct and immediate communication
between the qualified instructor and the
employees receiving the training. Even
though the qualified instructor is not
physically located in the room where the
training occurs, the qualified instructor is
available.

Example 2 to paragraph (d): The agency
described in the preceding example provides
videotaped training instead of training
through a video conference link. The
employees viewing the videotape are
provided with a telephone at the training site
and the telephone number of a qualified
instructor who is standing by during and
immediately after the training to answer any
questions. Under these circumstances, a
qualified instructor is available.

Example 3 to paragraph (d): In the
preceding example, if no telephone had been
provided at the training site or if a qualified
instructor was not standing by to respond to
any questions raised, there would not be a
qualified instructor available. Merely
providing the phone number of the qualified
instructor would not satisfy the requirement
that a qualified instructor be available.

(e) Exceptions. Verbal training
without a qualified instructor available
or written training prepared by a
qualified instructor will satisfy the
verbal training requirement for a public
filer (or group of public filers) if one
hour of official duty time is provided for
the training and:

(1) The designated agency ethics
official (or his or her designee) makes a
written determination that it would be
impractical to provide verbal training
with a qualified instructor available; or

(2) The employee is a special
Government employee.

Example to paragraph (e)(1): The only
public filer in the American Embassy in Ulan
Bator, Mongolia is the Ambassador. Because
of the difference in time zones and the
uncertainty of the Ambassador’s schedule,
the designated agency ethics official for the

State Department is justified in making a
written determination that it would be
impractical to provide the Ambassador with
verbal training. In this case, the Ambassador
may receive written training prepared by a
qualified instructor.

§2638.705 Annual ethics training for other
employees.

(a) Covered employees. Each calendar
year, agencies must train the following
employees:

(1) Employees appointed by the
President;

(2) Employees of the Executive Office
of the President;

(3) Employees defined as confidential
filers in 5 CFR 2634.904;

(4) Employees designated by their
agency under 5 CFR 2634.601(b) to file
confidential financial disclosure reports;

(5) Contracting officers, as defined in
41 U.S.C. 423(f)(5); and

(6) Other employees designated by the
head of the agency or his or her
designee based on their official duties.

Note to paragraph (a): Employees
described above who are also public filers
must receive ethics training as provided in
§2638.704.

(b) Content of training. The
requirements for the contents of annual
training are the same as the
requirements in § 2638.704(b).

(c) Length and presentation of
training. The training for covered
employees must consist of:

(1) A minimum of one hour of official
duty time for verbal training at least
once every three years. The verbal
training must be presented by a
qualified instructor or prepared by a
qualified instructor and presented by
telecommunications, computer,
audiotape, or videotape; and

(2) An amount of official duty time
the agency determines is sufficient for
written training in the years in which
the employee does not receive verbal
training. The written training must be
prepared by a qualified instructor. The
employee’s initial ethics orientation
may satisfy the written training
requirement for the same calendar year.

(d) Exceptions. Written ethics training
prepared by a qualified instructor will
satisfy the verbal training requirement
for a covered employee (or group of
covered employees) if sufficient official
duty time is provided for the training
and:

(1) The designated agency ethics
official (or his or her designee) makes a
written determination that verbal
training would be impractical;

(2) The employee is a special
Government employee expected to work
60 or fewer days in a calendar year;

(3) The employee is an officer in the
uniformed services serving on active
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duty for 30 or fewer consecutive days;
or

(4) The employee is designated under
paragraph (a)(6) of this section to
receive training.

§2638.706 Agency’s written plan for
annual ethics training.

(a) The designated agency ethics
official (or his or her designee) is
responsible for directing the agency’s
ethics training program. The designated
agency ethics official (or his or her
designee) must develop a written plan
each year for the agency’s annual
training program.

(b) The written plan must be
completed by the beginning of each
calendar year.

(c) The written plan must contain:

(1) A brief description of the agency’s
annual training.

(2) Estimates of the number of
employees who will receive verbal
training according to the following
table:

Employees who will receive

verbal training Number

(i) Public filers.
(ii) Employees other than public
filers.

(3) An estimate of the number of
employees who will receive written
training according to the following
table:

Employees who will receive

written training Number

Employees other than public fil-
ers who will receive training
under §2638.705(c)(2).

(4) Estimates of the number of
employees who will receive written
training instead of verbal training
according to the following table:

Employees who will receive
written training instead of verbal
training

Number

(i) Public filers who qualify for
the exception in
§2638.704(e)(1).

(i) Public filers who qualify for
the exception in
§2638.704(e)(2).

(iii) Employees other than pub-
lic filers who qualify for the
exception in §2638.705(d)(1).

(iv) Employees other than pub-
lic filers who qualify for the
exception in §2638.705(d)(2).

(v) Employees other than public
filers who qualify for the ex-
ception in §2638.705(d)(3).

(vi) Employees other than pub-
lic filers who qualify for the
exception in §2638.705(d)(4).

(d) The written plan may contain any
other information that the designated
agency ethics official believes will assist
the Office of Government Ethics in
reviewing the agency’s training
program.

[FR Doc. 00-3346 Filed 2—11-00; 8:45 am]
BILLING CODE 6345-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1230

[No. LS-98-007]

Pork Promotion and Research

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: Pursuant to the Pork
Promotion, Research, and Consumer
Information Act (Act) of 1985 and the
Pork Promotion, Research, and
Consumer Information Order (Order)
issued thereunder, this final rule
specifies requirements concerning
paying and collecting feeder pig and
market hog assessments in the
regulations. This action adds a section
to the regulations which implement the
Order to provide that the producer who
sells the animal must remit to the
National Pork Board (Board) the
assessment due if the purchaser of a
feeder pig or market hog fails to collect
and remit the assessment.

EFFECTIVE DATE: March 15, 2000.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, Marketing Programs
Branch, 202/720-1115.
SUPPLEMENTARY INFORMATION:

Executive Order 12866 and 12988 and
Regulatory Flexibility Act and the
Paperwork Reduction Act

The Department of Agriculture
(USDA) is issuing this final rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have a
retroactive effect.

The Act states that the statute is
intended to occupy the field of
promotion and consumer education
involving pork and pork products and of
obtaining funds thereof from pork
producers and that the regulation of
such activity (other than a regulation or
requirement relating to a matter of
public health or the provision of State
or local funds for such activity) that is
in addition to or different from the Act
may not be imposed by a State.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
§ 1625 of the Act, a person subject to an
Order may file a petition with the
Secretary stating that such Order, a
provision of such Order or an obligation
imposed in connection with such Order
is not in accordance with law; and
requesting a modification of the Order
or an exemption from the Order. Such
person is afforded the opportunity for a
hearing on the petition. After the
Hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in the
district in which the person resides or
does business has jurisdiction to review
the Secretary’s determination, if a
complaint is filed not later than 20 days
after the date such person receives
notice of such determination.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.). The Administrator of
AMS has considered the economic
effect of this action on small entities and
has determined that this proposed rule
will not have a significant economic
impact on a substantial number of small
business entities. The purpose of RFA is
to fit regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly burdened.

In the December 29, 1998, issue of
“Hogs and Pigs,” USDA’s National
Agricultural Statistics Service estimates
that in 1998 the number of operations
with hogs in the United States totaled
114,380. The majority of these
operations subject to the Order are
considered small businesses under the
criteria established by the Small
Business Administration. The final rule
imposes no new burden on the industry.
The Act and Order have payment and
collection provisions for assessments.
This rule further specifies the
responsibility for the collection and
remittance of assessments on feeder pigs
and market hogs in the regulations. This
rule adds a section to the regulations to
provide that the producer who sells the
animal must remit to the Board the
assessment due if the purchaser of a
feeder pig or market hog fails to collect
and remit the assessment.

In compliance with the Office of
Management and Budget (OMB)
regulations (5 CFR Part 1320) which
implements the Paperwork Reduction
Act [44 U.S.C. 3501 et seq.], the
information collection requirements
contained in this part have been
previously approved by OMB and were
assigned OMB control number 0851—
0093.
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Background and Proposed Change

The Act (7 U.S.C. 4801-4819)
approved December 23, 1985,
authorized the establishment of a
national pork promotion, research, and
consumer information program. The
program was funded by an initial
assessment rate of 0.25 percent of the
market value of all porcine animals
marketed in the United States and an
equivalent amount of assessment on
imported porcine animals, pork, and
pork products. However, that rate was
increased to 0.35 percent in 1991 (56 FR
51635) and to 0.45 percent effective
September 3, 1995 (60 FR 29963). The
final Order establishing a pork
promotion, research, and consumer
information program was published in
the September 5, 1986, issue of the
Federal Register (51 FR 31898; as
corrected, at 51 FR 36383, and amended
at 53 FR 1909, 53 FR 30243, 56 FR 4,

56 FR 51635, 60 FR 29963, 61 FR 29002,
and 62 FR 26205). Assessments began
on November 1, 1986.

For purposes of paying, collecting,
and remitting assessments under the
Order, porcine animals are divided into
three categories: (1) Feeder pigs, (2)
market hogs, and (3) breeding stock.
Section 1230.71(a) provides that
producers producing in the United
States a porcine animal raised as a
feeder pig, market hog, or for breeding
stock, that is sold are to pay an
assessment on that animal unless the
producer demonstrates to the Board by
appropriate documentation that an
assessment was previously paid on that
animal in the same category. Section
1230.71(b)(1) provides that purchasers
of feeder pigs and market hogs collect
assessments on these animals from the
producer. Under § 1230.71 producers
selling their own breeding stock must
remit assessments to the Board. The
Order further provides that for the
purpose of collecting and remitting
assessments on feeder pigs and market
hogs, persons engaged as a commission
merchant, auction market, or livestock
market in the business of receiving such
porcine animals for sale on commission
for or on behalf of a producer are
deemed to be the purchaser.
Commission merchants, auction
markets, or livestock markets who sell
breeding stock on behalf of producers
are required to collect and remit
assessments.

Collection and remittance of
assessments from sales transactions
involving market hogs and breeding
stock have been highly successful since
the assessment collections became
effective in 1986. For example,
according to the Board’s records,

assessments are being collected and
remitted on 99 percent of all market
hogs slaughtered commercially in the
United States each year.

Assessment collection and remittance
on market hogs has been efficient and
successful primarily because of the
limited number of purchasers, i.e. meat
packers, who purchase hogs from all
sizes of production units. This
centralization of collection points and
their limited number facilitates
remittance of assessments to the Board
and reduces or eliminates compliance
problems. However, in the marketing of
feeder pigs, there are significantly
greater numbers of purchasers which
tend to complicate the collection and
remittance process and increase the
potential for compliance problems.

The Order contemplates that the
producer (seller) will pay the
assessment on feeder pigs and the
purchaser, who also may be a producer,
will collect the assessment due and
remit it to the Board. For market hogs,
the Order contemplates that the
producer (seller) will pay the
assessment and the purchaser will
collect the assessment due and remit it
to the Board.

Due to production and marketing
changes within the feeder pig industry,
an increasing number of high volume
feeder pig production units (producers)
are selling feeder pigs to large numbers
of producers. Pursuant to § 1230.71(b)(1)
each of these producers must collect
assessments from the seller and remit
them to the Board. According to the
Board, many feeder pig producers,
regardless of the size of their operation,
simplify payment by remitting the
assessment on all feeder pigs they sell
to facilitate the collection and
remittance of assessments. However, the
large number of purchasers involved in
feeder pig sales complicates the
collection and remittance process and
makes compliance difficult.

The primary focus concerning
collection and remittance problems on
feeder pigs are transactions commonly
referred to as farm-to-farm sales of
feeder pigs. These sales transactions
typically involve two producers.
Frequently, producers who purchase
feeder pigs may not consider themselves
to be purchasers under the Act and
Order and consequently neither the
seller nor the purchaser collects and/or
remits assessments due. This is
particularly the case in farm-to-farm
feeder pig sales where producer
purchasers may not consider themselves
as purchasers in such transactions and
therefore do not believe they are
required to collect and remit
assessments to the Board.

To clarify the meaning of a purchaser
for the purpose of collection and
remittance of assessments for the sale of
feeder pigs and also for market hogs and
to specify that each producer who sells
an animal for the first time as a feeder
pig or market hog is obligated to pay the
required assessment, this rule adds a
new section §1230.113 to the rules and
regulations titled “Collection and
Remittance of Assessments for the Sale
of Feeder Pigs and Market Hogs.” That
section provides that purchasers of
feeder pigs or market hogs shall collect
assessments from producers if an
assessment is due and shall remit those
assessments to the Board pursuant to
the provisions of § 1230.71. Failure of
the purchaser to collect such assessment
from a producer shall not relieve the
producer of the obligation to pay the
assessment. If the purchaser fails to
collect the assessment when an
assessment is due pursuant to § 1230.71,
the producer (seller) shall remit the total
amount of assessments due to the Board
as set forth in § 1230.111. This change
will facilitate enforcement of assessment
collection in the Pork Promotion,
Research, and Consumer Information
Program.

On July 28, 1999, AMS published in
the Federal Register (64 FR 40783) a
proposed rule which would add a
section to the regulations which
implement the Order to provide that the
producer who sells feeder pigs and
market hogs must remit to the National
Pork Board the assessments due if the
purchasers of the feeder pigs or market
hogs fails to collect and remit the
assessments. The proposal was
published with request for comments by
September 27, 1999. Several comments
were received—one from the National
Pork Board and six from State pork
producer associations. All of the
comments supported the amendment.
They were of the view that the
amendment was a positive change, one
that would enhance the remittance of
checkoff on farm-to-farm sales of feeder
pigs and result in easier compliance.

Accordingly, the final rule adds a new
section, § 1230.113 to the rules and
regulations titled “Collection and
Remittance of Assessments for the Sale
of Feeder Pigs and Market Hogs”” which
will require producers who sell feeder
pigs and market hogs to remit to the
National Pork Board the assessments
due if the purchaser of the feeder pigs
and market hogs fails to collect and
remit the assessments.

List of Subjects in 7 CFR Part 1230

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreement, Meat
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and meat products, Pork and pork
products.

For the reasons set forth in the
preamble, 7 CFR part 1230 is amended
as follows:

PART 1230—PORK PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

1. The authority citation for 7 CFR
Part 1230 continues to read as follows:

Authority: 7 U.S.C. 4801-4819.
2. Paragraph §1230.113 is added to
read as follows:

§1230.113 Collection and remittance of
assessments for the sale of feeder pigs and
market hogs.

Pursuant to the provisions of
§1230.71, purchasers of feeder pigs or
market hogs shall collect assessments
from producers if an assessment is due
and shall remit those assessments to the
Board. Failure of the purchaser to
collect such assessment from a producer
shall not relieve the producer of the
obligation to pay the assessment. If the
purchaser fails to collect the assessment
when an assessment is due pursuant to
§1230.71, the producer (seller) shall
remit the total amount of assessments
due to the Board as set forth in
§1230.111.

Dated: February 8, 2000.
Barry L. Carpenter,

Deputy Administrator, Livestock and Seed
Program.

[FR Doc. 00-3323 Filed 2—11-00; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE154; Special Conditions No.
23-102-SC]

Special Conditions: Cessna Aircraft
Company, Model 525A, High Altitude
Operation

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Cessna Aircraft Company
Model 525A airplane. This airplane will
have novel or unusual design features
associated with high altitude operation.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers

necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
EFFECTIVE DATE: March 15, 2000.

FOR FURTHER INFORMATION CONTACT:
Lowell Foster, Federal Aviation
Administration, Aircraft Certification
Service, Small Airplane Directorate,
ACE-111, DOT Building, 901 Locust,
Kansas City, MO 64106; 816—-329-4125,
fax 816—329-4090.

SUPPLEMENTARY INFORMATION:

Background

On May 14, 1998, Cessna Aircraft
Company applied to amend the Model
525 Type Certificate to add a new Model
525A. The Model 525A is a derivative
of the Model 525 currently approved
under Type Certificate Data Sheet
A1WIL

The Cessna Model 525A, a derivative
of the Model 525, will be certified for
operation to a maximum altitude of
45,000 feet. This will be the first of this
series to be approved above 41,000 feet.
The certification basis of the Model 525
was primarily 14 CFR part 23, as
amended by Amendments 23—1 through
23-40, plus special conditions. This
unusually high operating altitude
constitutes a novel or unusual design
feature for which the applicable
airworthiness regulations do not contain
adequate or appropriate safety
standards. Therefore, it is necessary to
prescribe special conditions that
provide the level of safety to that
established by the regulations.

The FAA has previously issued
Special Conditions No. 23—ACE-87, to
another small turbojet airplane model
with requested approval for operation
up to 49,000 feet.

The FAA policy is to apply special
conditions to part 23 airplanes when the
certified altitude exceeds the capability
of the oxygen system (in this case, the
passenger system). This was the
situation for a part 23 turbojet airplane.
Thus, the special conditions were
deemed to be appropriate for the Cessna
Model 525A and provide the basis for
formulating the special conditions
described below:

Damage tolerance methods are
prescribed to assure pressure vessel
integrity while operating at the higher
altitudes. Crack growth data is used to
prescribe an inspection program, which
should detect cracks before an opening
in the pressure vessel would allow rapid
depressurization. Initial crack sizes for
detection are determined under § 23.571
as amended by Amendment 23—48.

The cabin altitude after failure may
not exceed the cabin altitude/time
history curve limits shown in Figures 3
and 4.

Continuous flow passenger oxygen
equipment is certified for use up to
40,000 feet; however, for rapid
decompressions above 34,000 feet,
reverse diffusion leads to low oxygen
partial pressures in the lungs, to the
extent that a small percentage of
passengers may lose useful
consciousness at 35,000 feet. The
percentage increases to an estimated 60
percent at 40,000 feet, even with the use
of the continuous flow system. To
prevent permanent physiological
damage, the cabin altitude must not
exceed 25,000 feet for more than 2
minutes. The maximum peak cabin
altitude of 40,000 feet is consistent with
the standards established for previous
certification programs. In addition, at
these altitudes the other aspects of
decompression sickness have a
significant, detrimental effect on pilot
performance (for example, a pilot can be
incapacitated by internal expanding
gases).

Decompression above the 37,000 foot
limit of Figure 4 approaches the
physiological limits of the average
person; therefore, every effort must be
made to provide the pilot with adequate
oxygen equipment to withstand these
severe decompressions. Reducing the
time interval between pressurization
failure and the time the pilot receives
oxygen will provide a safety margin
against being incapacitated and can be
accomplished by the use of mask-
mounted regulators. The special
condition, therefore, requires pressure
demand masks with mask-mounted
regulators for the flightcrew. This
combination of equipment will provide
the best practical protection for the
failures covered by the special
conditions and for improbable failures
not covered by the special conditions,
provided the cabin altitude is limited.

Type Certification Basis

Under the provisions of § 21.101,
Cessna Aircraft Company must show
that the Cessna Model 525A meets the
applicable provisions of the regulations
incorporated by reference in Type
Certificate Data Sheet ATWI or the
applicable regulations in effect on the
date of application for the change to the
Cessna Model 525A. The regulations
incorporated by reference in the type
certificate are commonly referred to as
the “original type certification basis.”
The regulations incorporated by
reference in Type Certificate Data Sheet
A1WI are as follows:

(1) Part 23 of the Federal Aviation
Regulations effective February 1, 1965,
as amended by Amendments 23—-1
through 23—40;
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(a) In addition, if the regulations
incorporated by reference do not
provide adequate standards with respect
to the change, the applicant must
comply with certain regulations in effect
on the date of application for the
change. The FAA has determined that
the Cessna Model 525A must also be
shown to comply with the following
sections of part 23:

Federal Aviation Regulations §§ 23.331,
23.351, 23.421, 23.423, 23.425,
23.427, 23.939, and 23.1163 as
amended by Amendments 23-1
through 23-42;

Federal Aviation Regulations §§ 23.943,
23.951, 23.957, 23.961, 23.967,
23.991, 23.993, 23.997, 23.999,
23.1001, 23.1011, 23.1019, 23.1041,
23.1061, 23.1189, 23.1322, 23.1357,
23.1391, 23.1393, 23.1395, and
23.1445 as amended by
Amendments 23—1 through 23-43;

Federal Aviation Regulations §§ 23.305,
23.321, 23.361, 23.397, 23.479,
23.485, 23.613, 23.615, 23.621,
23.731 and 23.1549 as amended by
Amendments 23—1 through 23-45;

Federal Aviation Regulations §§ 23.335,
23.337, 23.341, 23.343, 23.345,
23.347, 23.371, 23.393, 23.399,
23.415, 23.441, 23.443, 23.455,
23.457, 23.473, 23.499, 23.561,
23.571, 23.572, 23.611, 23.629,
23.673, and 23.725 as amended by
Amendments 23—1 through 23-48;

Federal Aviation Regulations §§ 23.677,
23.723, 23.785, 23.787, 23.791,
23.853, 23.855, 23.1303, 23.1307,
23.1321, 23.1351, 23.1353, 23.1361,
and 23.1401 as amended by
Amendments 23—1 through 23-49;

Federal Aviation Regulations §§ 23.233,
23.235, 23.1555, and 23.1589 as
amended by Amendments 23—-1
through 23-50;

Federal Aviation Regulations §§ 23.901,
23.903, 23.929, 23.963, 23.965,
23.1013, 23.1043, 23.1143, 23.1183,
23.1191, and 23.1337 as amended
by Amendments 23—1 through 23—
51;

(2) Federal Aviation Regulations part
36 effective December 1, 1969, as
amended by Amendments 36—1 through
the amendment in effect at the time of
TC issuance.

(3) Federal Aviation Regulations part
34 effective September 10, 1990, as
amended by Amendment 34—1, Fuel
Venting and Exhaust Emission
Requirements for Turbine Engine
Powered Airplanes.

(4) Special Conditions as follows:

(a) 23—ACE-55, additional
requirements for engine location,
performance, characteristics, and
protection of electronic systems from

lightning and high intensity radiated
electromagnetic fields (HIRF).

(b) Special conditions adopted by this
rulemaking action.

(5) Exemption: Exemption number
5759 granted. Model 525A to use
Federal Aviation Regulations § 25.181 in
lieu of damping criteria of Federal
Aviation Regulations § 23.181(b).

(6) Compliance with ice protection
will be demonstrated in accordance
with Federal Aviation Regulations
§23.1419.

Because the Administrator has found
that the applicable airworthiness
regulations (i.e., part 23) do not contain
adequate or appropriate safety standards
for the Cessna Model 525A because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model 525A must
comply with the part 23 fuel vent and
exhaust emission requirements of 14
CFR part 34 and the part 23 noise
certification requirements of 14 CFR
part 36, and the FAA must issue a
finding of regulatory adequacy pursuant
to §611 of Public Law 92-574, the
“Noise Control Act of 1972.”

Special conditions, as appropriate, are
issued in accordance with § 11.49 after
public notice, as required by § § 11.28
and 11.29(b), and become part of the
type certification basis in accordance
with § 21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

The Model 525A will incorporate the
following novel or unusual design
feature: The methods used to ensure
pressure vessel integrity and to provide
ventilation, air conditioning, and
pressurization will be unique due to the
operating altitude of this airplane.

Discussion of Comments

A notice of proposed special
conditions No. 23-99-01-SC for the
Cessna Aircraft Company Model 525A
airplanes was published in the Federal
Register on September 13, 1999 (64 FR
49413). No comments were received.

Applicability

As discussed above, these special
conditions are applicable to the Cessna
Model 525A. Should the Cessna Aircraft
Company apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, the
special conditions would apply to that
model as well under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability, and it affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.17; and 14 CFR
11.28 and 11.49.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for the Cessna Aircraft
Company Model 525A airplane.

1. Pressure Vessel Integrity

(a) The maximum extent of failure
and pressure vessel opening that can be
demonstrated to comply with paragraph
4 (Pressurization), of this special
condition must be determined. It must
be demonstrated by crack propagation
and damage tolerance analysis
supported by testing that a larger
opening or a more severe failure than
demonstrated will not occur in normal
operations.

(b) Inspection schedules and
procedures must be established to
assure that cracks and normal fuselage
leak rates will not deteriorate to the
extent that an unsafe condition could
exist during normal operation.

2. Ventilation

In addition to the requirements of
§ 23.831(b), the ventilation system must
be designed to provide a sufficient
amount of uncontaminated air to enable
the crewmembers to perform their
duties without undue discomfort or
fatigue and to provide reasonable
passenger comfort during normal
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operating conditions and in the event of
any probable failure of any system that
could adversely affect the cabin
ventilating air. For normal operations,
crewmembers and passengers must be
provided with at least 10 cubic feet of
fresh air per minute per person, or the
equivalent in filtered recirculated air,
based on the volume and composition at
the corresponding cabin pressure
altitude of no more than 8,000 feet.

3. Air Conditioning

In addition to the requirements of
§ 23.831, the cabin cooling system must
be designed to meet the following
conditions during flight above 15,000
feet mean sea level (MSL):

(a) After any probable failure, the
cabin temperature/time history may not
exceed the values shown in Figure 1.

(b) After any improbable failure, the
cabin temperature/time history may not
exceed the values shown in Figure 2.

4. Pressurization

In addition to the requirements of
§ 23.841, the following apply:

(a) The pressurization system, which
includes for this purpose bleed air, air
conditioning, and pressure control
systems, must prevent the cabin altitude
from exceeding the cabin altitude-time
history shown in Figure 3 after each of
the following:

(1) Any probable malfunction or
failure of the pressurization system, in
conjunction with any undetected, latent

175
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TEMPERATURE
CF) -
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75 |

malfunctions or failures, must be
considered.

(2) Any single failure in the
pressurization system combined with
the occurrence of a leak produced by a
complete loss of a door seal element, or
a fuselage leak through an opening
having an effective area 2.0 times the
effective area that produces the
maximum permissible fuselage leak rate
approved for normal operation,
whichever produces a more severe leak.

(b) The cabin altitude-time history
may not exceed that shown in Figure 4
after each of the following:

(1) The maximum pressure vessel
opening resulting from an initially
detectable crack propagating for a
period encompassing four normal
inspection intervals. Mid-panel cracks
and cracks through skin-stringer and
skin-frame combinations must be
considered.

(2) The pressure vessel opening or
duct failure resulting from probable
damage (failure effect) while under
maximum operating cabin pressure
differential due to a tire burst, engine
rotor burst, loss of antennas or stall
warning vanes, or any probable
equipment failure (bleed air, pressure
control, air-conditioning, electrical
source(s), etc.) that affects
pressurization.

(3) Complete loss of thrust from all
engines.

(c) In showing compliance with
paragraphs 4a and 4b of these special
conditions (Pressurization), it may be

assumed that an emergency descent is
made by an approved emergency
procedure. A 17-second crew
recognition and reaction time must be
applied between cabin altitude warning
and the initiation of an emergency
descent.

Note: For the flight evaluation of the rapid
descent, the test article must have the cabin
volume representative of what is expected to
be normal, such that Cessna must reduce the
total cabin volume by that which would be
occupied by the furnishings and total number
of people.

5. Oxygen Equipment and Supply

(a) In addition to the requirements of
§ 23.1441(d), the following applies: A
quick-donning oxygen mask system
with a pressure-demand, mask mounted
regulator must be provided for the
flightcrew. It must be shown that each
quick-donning mask can, with one hand
and within 5 seconds, be placed on the
face from its ready position, properly
secured, sealed, and supplying oxygen
upon demand.

(b) In addition to the requirements of
§ 23.1443, the following applies: A
continuous flow oxygen system must be
provided for each passenger.

(c) In addition to the requirements of
§ 23.1445, the following applies: If the
flightcrew and passengers share a
common source of oxygen, a means to
separately reserve the minimum supply
required by the flightcrew must be
provided.
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Issued in Kansas Gity, Missouri on January
28, 2000.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 00-3301 Filed 2—11-00; 8:45 am]
BILLING CODE 4910-13-C

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ANM-11]
Establishment of Class D Airspace;
Jackson, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes a Class
D surface area at Jackson Hole Airport,
Jackson, WY. The effect of this action is
to provide controlled airspace to
accommodate the procedures associated
with the operation of a new Airport
Traffic Control Tower (ATCT).
EFFECTIVE DATE: 0901 UTC, ApI‘ﬂ 20,
2000.

FOR FURTHER INFORMATION CONTACT:
Dennis Ripley, ANM-520.6, Federal

Aviation Administration, Docket No.
99-ANM-11, 1601 Lind Avenue S.W.,
Renton, Washington 98055—4056;
telephone number: (425) 227-2527.
SUPPLEMENTARY INFORMATION:

History

On November 15, 1999, the FAA
proposed to amend Title 14, Code of
Federal Regulations, part 71 (14 CFR
part 71) by establishing the Jackson,
WY, Class D surface area (64 FR 61804).
This establishment of the Class D area
is in support of a new ATCT under
construction at the Jackson Hole
Airport, Jackson, WY. The FAA
establishes Class D airspace where
necessary to contain aircraft
transitioning between the terminal and
en route environments. Interested
parties were invited to participate in the
rulemaking proceeding by submitting
written comments on the proposal. No
comments were received.

The coordinates for this airspace
docket are based on North American
Datum 83. Class D surface airspace areas
are published in Paragraph 5000 of FAA
Order 7400.9G, dated September 1,
1999, and effective September 16, 1999,
which is incorporated by reference in 14
CFR 71.1. The Class D airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes a Class D surface area in the
vicinity of Jackson, WY. The intended
effect of this rule is designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under Instrument Flight
Rules (IFR) and Visual Flight Rules
(VFR) at Jackson Hole Airport and
between the terminal and en route
transition states.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.
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List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as
follows:

Paragraph 5000 General

* * * * *

ANM WY D Jackson, WY [New]

Jackson Hole Airport, WY

(Lat. 43°36'24" N, long. 110°44'17" W)

That airspace extending upwards from the
surface to and including 8,900 feet MSL
within a 4.3-mile radius of the Jackson Hole
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in Seattle, Washington, on February
1, 2000.

Daniel A. Boyle,

Acting Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 00-3382 Filed 2—11-00; 8:45 am]
BILLING CODE 4910-13-M

POSTAL SERVICE
39 CFR Part 111

Experimental Ride-Along Rate for
Periodicals Mail

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This document provides
notice that the Governors of the Postal
Service have approved a two-year
experiment allowing material that
would otherwise qualify as Standard

Mail (A) to “Ride-Along” with
Periodicals mail for a flat rate of $0.10
per piece. This notice also establishes
basic requirements and procedures for
mailing Ride-Along material.

EFFECTIVE DATE: February 26, 2000.

FOR FURTHER INFORMATION CONTACT:
Jerome M. Lease, 202—268-5188; or Joel
Walker, 202—268-3340.
SUPPLEMENTARY INFORMATION: Under
current Postal Service standards,
Periodicals publications cannot contain
certain types and amounts of
advertising. For example, items such as
cosmetic or perfume samples cannot be
mailed at Periodicals postage rates. Also
excluded is anything that is not
comprised of printed sheets of paper or
paper-like material; for example, a
swatch of fabric, a pacquette of hand
cream, or a CD—-ROM.

All advertising matter or other
enclosures or attachments that do not
meet the requirements for mailing at
Periodicals rates can be attached to the
publication or included as enclosures
but are charged Standard Mail (A)
postage rates. The rate is computed as
if the matter is a stand-alone piece of
Standard Mail (A), even though the
Standard Mail (A) matter is processed
and delivered along with the rest of the
Periodicals publication.

These standards require the mailer to
pay processing and delivery costs for
two pieces (the Periodicals publication
and the Standard Mail (A) material)
even though the Postal Service incurs
processing and delivery costs for only
one piece. Periodicals mailers maintain
that this extra postage discourages
advertisers from including certain kinds
of advertisements in their publications.
Some publishers work around this
problem by including the Standard Mail
(A) matter only in the copies that are
sold at newsstands, thereby avoiding
completely the extra postage costs.

In December 1996, the Periodicals
Advisory Group (PAG), an industry
group comprised of publishers and
printers, recommended that the Postal
Service investigate the idea of a reduced
rate of postage for Standard Mail (A)
material that could be combined with
all Periodicals subclasses. This
recommendation was supported by the
Magazine Publishers of America and the
American Business Press.

Acting on this recommendation, on
September 27, 1999, pursuant to 39
U.S.C. 3623, the Postal Service filed
with the Postal Rate Commission a
request for a decision recommending an
experimental “Ride-Along”
classification and rate for Periodicals
mail. The request was designated as
Docket No. MC2000-1 by the

Commission. Based on a settlement
agreement reached among the parties,
the Commission recommended the
experimental classification and rate on
February 3, 2000. This recommendation
was approved by the Governors of the
Postal Service on February 8, 2000, and
the Board of Governors set February 26,
2000, as the implementation date for the
experiment, which will last two years.

The experiment will allow a single
Standard Mail (A) Ride-Along piece in
a Periodicals host publication. The
Ride-Along piece will be charged a flat
postage rate of $0.10 per copy. There are
very specific physical requirements for
the Ride-Along piece, which are
summarized below and detailed in the
amendments to the Domestic Mail
Manual (DMM) that are included in this
notice. The Ride-Along postage is added
separately, so that the addition of a
Ride-Along piece does not affect the
weight, advertising percentage, or
postage for the Periodicals host piece.
This experiment does not affect or
change current standards for Standard
Mail (A) enclosures in Periodicals.

The duration of this experiment is
two years. Revenue and costs for this
experiment will be attributed to
Periodicals mail. The classification
changes resulting from the experiment
are summarized below and are detailed
in the additions to the DMM included
with this notice.

Over the course of the experiment, the
Postal Service will collect appropriate
data to determine the feasibility of a
permanent classification change.
Mailers also will be required to submit
a sample of the host and Ride-Along
mailpiece and will be asked to complete
a simple questionnaire regarding the
mailpiece. During the experiment, these
sample mailpieces will be available for
public inspection via the Manager,
Pricing, 475 L’Enfant Plaza, SW, Room
6670, Washington, DC 20260-2406.

Periodicals mailers will be required to
use an alternate postage statement (PS
Form 3541-RX, 3541-NX, or 3541—
NCX, as appropriate) so that the Postal
Service can collect data on Ride-Along
attachments or enclosures. No foreign
copies will be reported on the Ride-
Along statements, as Ride-Along pieces
are not permitted in foreign copy
mailings. Foreign copies and other
mailings of copies without a Ride-Along
enclosure or attachment will be mailed
as a separate edition on regular Forms
3541-R, 3541-N, and 3541-NC.
Monthly postage statements may not be
used to report Ride-Along mailings.

These experimental postage
statements will be used only when
publishers are claiming copies with the
Ride-Along rate. All copies within the
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mailing must contain the same Ride-
Along enclosure or attachment. Ride-
Along enclosures of different weights or
different contents must be reported on
separate postage statements.

Summary of Requirements for Ride-
Along Classification Periodicals Host
Pieces

This classification change applies to
all subclasses of Periodicals, including
pieces mailed at Regular, In-County,
Nonprofit, Classroom, and Science-of-
Agriculture rates. The addition of a
Ride-Along Standard Mail (A) piece
cannot change the shape, processing
category or affect the uniform thickness
of the host piece. In addition, for pieces
claiming automation discounts, the
addition of the Ride-Along cannot
change the host piece’s processing
method (automation letter, FSM 881
flat, or FSM 1000 flat) or automation
compatibility (e.g., turning ability and
deflection, flexibility, rigidity).
Publications that are automation
compatible and claim automation
discounts before the addition of the
Ride-Along piece must remain within
the constraints of the automation
requirements of the host publication in
order to use the Ride-Along rate and
claim the automation discounts.

Ride-Along Pieces Must Be Eligible for
Standard Mail (A) Rates

This classification change is
applicable to Standard Mail (A) material
(advertising or otherwise) attached to or
enclosed with the Periodicals host copy.
A flat rate of $0.10 per copy is charged
for this attachment or enclosure. Under
the experiment, only one Ride-Along
piece can be attached to a single host
copy. Mailers desiring to mail multiple
Standard Mail (A) attachments or
enclosures with their Periodicals copies
can continue to use the current
standards, which require paying postage
at full Standard Mail (A) rates, or may
choose to pay the Ride-Along rate for
the first attachment or enclosure and
Standard Mail (A) rates for subsequent
attachments and enclosures. If mailers
choose the latter, the Ride-Along
requirements apply.

The Ride-Along piece cannot exceed
3.3 ounces, and the weight of the Ride-
Along piece cannot exceed the separate
weight of the Periodicals host
publication. The Ride-Along enclosure
or attachment can be letter-size or flat-
size, as long as the Ride-Along does not
change the shape or affect the uniform
thickness of the host piece. All pieces
within a Periodicals mailing must
contain the same Ride-Along piece.
Mailers are encouraged to use common
sense in the selection and preparation of

Ride-Along pieces to ensure the proper
handling and delivery of the mail. The
Postal Service will be examining the
sample pieces provided by mailers and
will be monitoring operations to
determine compliance with the
requirements and whether any
unexpected increases in costs are being
caused as a result of Ride-Along pieces.
The Postal Service will notify the mailer
of any noncompliance with the
requirements and will not accept future
mailings of the same type. The Postal
Service will work with the mailer to
remedy noncompliance. The Postal
Service also may determine that a
change in the requirements is necessary
because of unexpected cost increases
and therefore reserves the right to
amend these standards during the
course of the experiment.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

For the reasons discussed above, the
Postal Service hereby adopts the
following amendments to Domestic Mail
Manual G094, which are incorporated
by reference in the Code of Federal
Regulations (see 39 CFR part 111).

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 3001-3011, 3201-3219,
3403-3406, 3621, 3626, 5001.

2. Add the following sections to the
Domestic Mail Manual as follows:

DOMESTIC MAIL MANUAL

* * * * *

G GENERAL INFORMATION
[Add new G090 to read as follows:]

G090 Experimental Classifications and
Rates

[Add new G094 to read as follows:]
G094 Ride-Along Rate for Periodicals
1.0 BASIC ELIGIBILITY

1.1 Description

The standards in G094 apply to
Standard Mail (A) material paid at the
experimental Periodicals Ride-Along
rate that is attached to or enclosed with
Periodicals mail. All Periodicals
subclasses (Regular, Science of
Agriculture, Nonprofit, Classroom, and
In-County) are eligible to use the
experimental Ride-Along rate.

1.2 Basic Standards

A limit of one Ride-Along piece may
be attached to or enclosed with an

individual copy of Periodicals mail. In
addition, Ride-Along pieces eligible
under G094 must:

a. Be eligible to be mailed as Standard
Mail (A).

b. Not exceed any dimensions of the
host publication.

c. Not exceed 3.3 ounces or the weight
of the host publication.

d. Not obscure the title of the
publication or the address label.

Note: If more than one Ride-Along type
piece is attached or enclosed, mailers have
the option of paying Standard Mail (A)
postage for all the enclosures or attachments,
or paying the Ride-Along rate for the first
attachment or enclosure and Standard Mail
(A) rates for subsequent attachments and
enclosures.

1.3 Physical Characteristics

The host Periodicals piece and the
Ride-Along piece must meet the
following physical characteristics where
applicable:

a. The Ride-Along piece contained
within a publication (bound or
unbound) must be securely affixed in a
manner that prevents detachment
during postal processing. A loose Ride-
Along enclosure with a bound
publication must be enclosed in a full
wrapper, polybag, or envelope with the
publication. A loose Ride-Along
enclosure with an unbound publication
must be combined with and inserted
within the publication. If the Ride-
Along piece is included outside the
unbound publication, the publication
and the Ride-Along piece must be
enclosed in a full wrapper, poly bag, or
envelope.

b. A Periodicals piece (automation
and nonautomation) with the addition
of a Ride-Along piece must meet the
standards for uniformity (C820.7), and
maintain the same shape, processing
category (flat or letter) as it had before
the addition of the Ride-Along
attachment or enclosure.

c. A Periodicals piece with a Ride-
Along piece that claims automation
discounts must maintain the same
processing category (automation letter,
FSM 881 flat, or FSM 1000 flat) and
automation-compatibility (C810 and
C820), as applicable, as it had before the
addition of the Ride-Along attachment
or enclosure. For example:

(1) If, due to the inclusion of a Ride-
Along piece, an FSM 881 compatible
host piece can no longer be processed
on the FSM 881, but must be processed
on an FSM 1000, that piece must pay
either the appropriate Periodicals
nonautomation rate plus the Ride-Along
rate or the appropriate Periodicals
automation rate for the host piece and
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the appropriate Standard Mail (A) rate
for the attachment or enclosure.

(2) If, due to the inclusion of a Ride-
Along piece, an FSM 1000 compatible
host piece can no longer be processed
on the FSM 1000, but must be processed
manually, that piece must pay either the
appropriate Periodicals nonautomation
rate plus the Ride-Along rate or the
appropriate Periodicals nonautomation
rate for the host piece and the
appropriate Standard Mail (A) rate for
the attachment or enclosure.

(3) If, due to the inclusion of a Ride-
Along piece, an automation letter host
piece can no longer be processed as an
automation letter, that piece must pay
the appropriate Periodicals
nonautomation rate plus the Ride-Along
rate or the appropriate Periodicals
nonautomation rate for the host piece
and the appropriate Standard Mail (A)
rate for the attachment or enclosure.

1.4 Marking and Endorsements

The endorsement “Ride-Along
Enclosed” must be placed on or in the
host publication if it contains an
enclosure or attachment paid at the
Ride-Along rate. If placed on the outer
wrapper, polybag, envelope, or cover of
the host publication, the marking must
be set in type no smaller than any used
in the required “POSTMASTER: Send
change of address * * *” statement. If
placed in the identification statement,
the marking must meet the applicable
standards. The marking must not be on
or in copies not accompanied by a Ride-
Along attachment or enclosure.

2.0 RATES

Each piece mailed under the
standards in G094 receives a $0.10 per
copy rate in addition to the postage for
the Periodicals host piece.

3.0 MAILER REQUIREMENT

When mailing Ride-Along
attachments or enclosures, publishers
must submit the following:

a. Two copies of the applicable
alternative Postage Statement (Form
3541-RX, 3541-NX, or 3541-NCX).
Different Ride-Along pieces are
considered separate mailings and must
have different postage statements.

b. A sample of the Periodicals
publication with the Ride-Along
attachment or enclosure, in addition to
the current required marked copy, if
applicable.

c. A completed data collection
questionnaire.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 00-3298 Filed 2—11-00; 8:45 am]
BILLING CODE 7710-12-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NM—39-1-7454, FRL-6534-9]

Approval and Promulgation of
Implementation Plans; State of New
Mexico; Approval of Revised
Maintenance Plan for Albuquerque/
Bernalillo County; Albuquerque/
Bernalillo County, NM; Carbon
Monoxide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: On December 20, 1999 (64 FR
71027), EPA published a direct final
approval of a revision to the New
Mexico State Implementation Plan
which revised the Albuquerque Carbon
Monoxide maintenance plan approved
in 1996. The direct final action was
published without prior proposal
because EPA anticipated no adverse
comment. The EPA stated in the direct
final rule that if EPA received adverse
comment by January 19, 2000, EPA
would publish a timely withdrawal in
the Federal Register. The EPA
subsequently received adverse
comments on the direct final rule.
Therefore, EPA is withdrawing the
direct final approval action. The EPA
will address the comments in a
subsequent final action based on the
parallel proposal also published on
December 20, 1999 (64 FR 71086). As
stated in the parallel proposal, EPA will
not institute a second comment period
on this action.

DATES: The direct final rule published
December 20, 1999 (64 FR 71027) is
withdrawn as of February 14, 2000.

ADDRESSES: Copies of documents
relevant to this action are available for
public inspection during normal
business hours at the following
locations. Anyone wanting to examine
these documents should make an
appointment by calling the person listed
below at least two working days in
advance.

Environmental Protection Agency,
Region 6, Air Planning Section (6PD-L),
1445 Ross Avenue, Dallas, Texas 75202—
2733.

FOR FURTHER INFORMATION CONTACT:
Matthew Witosky of the EPA Region 6
Air Planning Section at (214) 665-7214.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule located in the Rules and
Regulations section and the proposed
rule located in the Proposed Rules

section of the December 20, 1999,
Federal Register.
Dated: February 2, 2000.
Gregg A. Cooke,
Regional Administrator, Region 6.

Therefore the amendment to 40 CFR
part 52, § 52.1620, published in the
Federal Register December 20, 1999 (64
FR 71027), which was to become
effective February 18, 2000, is
withdrawn.

[FR Doc. 00-3216 Filed 2—11-00; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[FRL-6535-2]

Extending Operating Permits Program
Interim Approval Expiration Dates

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action amends the
operating permits regulations of EPA.
Those regulations were originally
promulgated on July 21, 1992. These
amendments extend up to June 1, 2002,
all operating permits program interim
approvals. This action will allow
permitting authorities to combine the
operating permits program revisions
necessary to correct interim approval
deficiencies with program revisions
necessary to implement the revisions
that are anticipated to be promulgated
in late 2001.

DATES: The direct final amendments
will become effective on March 30,
2000. The direct final amendments will
become effective without further notice
unless EPA receives relevant adverse
comments on or before March 15, 2000.
Should the Agency receive such
comments, it will publish a timely
withdrawal informing the public that
this rule will not take effect.
ADDRESSES: Comments. Comments
should be submitted (in duplicate, if
possible) to: Air and Radiation Docket
and Information Center (6102),
Attention Docket Number A—93-50 (see
docket section below), U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460.
The EPA requests that a separate copy
also be sent to the contact person listed
below.

Docket. Supporting material used in
developing the proposal and final
regulatory revisions is contained in
Docket Number A-93-50. This docket is
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available for public inspection and
copying between 8:30 a.m. and 5:30
p.m., Monday through Friday, at the
address listed above, or by calling (202)
260-7548. The Docket is located at the
above address in Room M—-1500,
Waterside Mall (ground floor). A
reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT:
Roger Powell, Mail Drop 12, United
States Environmental Protection
Agency, Research Triangle Park, North
Carolina 27711 (telephone 919-541—
5331, e-mail: powell.roger@epa.gov).
SUPPLEMENTARY INFORMATION: A
companion proposal to this direct final
rule is being published in the Federal
Register. If relevant adverse comments
are timely received by the date specified
in this action, EPA will publish a
document informing the public that this
rule will not take effect and the
comments will be addressed in a
subsequent final rule based on the
proposed rule. If no relevant adverse
comments on this direct final rule are
timely filed, then the direct final rule
will become effective on March 30,
2000, and no further action will be
taken on the companion proposal
published today.

I. Background

On August 29, 1994 (59 FR 44460)
and August 31, 1995 (60 FR 45530), EPA
proposed revisions to the part 70
operating permits regulations. Primarily,
the proposals addressed changes to the
system for revising permits. A number
of other less detailed proposed changes
were also included. Altogether, State
and local permitting authorities will
have a complicated package of program
revisions to prepare in response to these
changes once promulgated. The part 70
revisions are anticipated to take place in
late 2001.

Contemporaneous with permitting
authorities revising their programs to
meet the revised part 70, many
programs have been granted interim
approval which will require permitting
authorities to prepare program revisions
to correct those deficiencies identified
in the interim approval action. The
preamble to the August 31, 1995,
proposal noted the concern of many
permitting authorities over having to
revise their programs twice; once to
correct interim approval deficiencies,
and again to address the revisions to
part 70. In the August 1995 preamble,
the Agency proposed that States with
interim approval “* * * should be
allowed to delay the submittal of any
program revisions to address program
deficiencies previously listed in their

notice of interim approval until the
deadline to submit other changes
required by the proposed revisions to
part 70”” (60 FR 45552). The Agency also
proposed “* * * to exercise its
discretion under proposed
§70.4(i)(1)(iv) to provide States 2 years
to submit program revisions in response
to the proposed part 70 revisions

* * *” (60 FR 45551).

II. Discussion

A. Purpose of Interim Approval
Extensions

On October 31, 1996 (61 FR 56368),
EPA amended § 70.4(d)(2) to allow the
Administrator to grant extensions to
interim approvals so permitting
authorities could take advantage of the
opportunity to combine program
revisions as proposed August 31, 1995.
The Agency does not believe, however,
that the August 31, 1995 blanket
proposal to extend all interim approval
program revision submittal dates until
up to 2 years after part 70 is revised is
appropriate. Program deficiencies that
caused granting of interim approval of
permitting programs vary from a few
problems that can be easily corrected to
complex problems that will require
regulatory changes and, in some cases,
legislative action. Where an undue
burden will be encountered by
developing two program revisions,
combining program revisions and thus
granting a longer time period for
submission of the program revision to
correct interim approval deficiencies is
warranted. Where no such burden will
occur, the Agency encourages
permitting authorities to proceed with
correcting their interim approval
program deficiencies and not wait for
the revised part 70.

Due to several controversial issues,
the revisions to part 70 have been
delayed beyond the date contemplated
by the August 31, 1995 proposal. For
permitting authorities to be able to
combine program revisions, an agency’s
program interim approval cannot expire.
The Agency must therefore extend any
interim approval that may expire before
the part 70 revisions are promulgated.

B. Original Action

In the original October 31, 1996,
action addressing this subject, all
interim approvals granted prior to the
date of issuance of a memorandum
announcing EPA’s position on this issue
(memorandum from Lydia N. Wegman
to Regional Division Directors,
“Extension of Interim Approvals of
Operating Permits Programs,” June 13,
1996) were extended by 10 months. This
action was to encourage permitting

authorities to proceed with program
revisions within their interim approval
timeframes, rather than wait for the
revised part 70. The June 1996
memorandum is in the docket for this
action.

The reason for this automatic
extension was that permitting
authorities, upon reading the August
1995 proposed action, may have
delayed their efforts to develop program
revisions to address interim approval
deficiencies because they believed the
proposed policy to extend interim
approvals until revised part 70 program
revisions are due would be adopted for
all programs. The EPA has been
informed that this was the case in many
States. Approximately 10 months
passed since the August 1995 proposal
until the June 1996 memorandum was
issued. The additional 10-month
extension to all interim approvals offset
any time lost in permitting authority
efforts to develop program revisions
addressing interim approval
deficiencies. This 10-month extension
was not applicable to application
submittal dates for the second group of
sources covered by a source-category
limited interim approval.?

C. Process for Combining Program
Revisions

As noted in the June 1996
memorandum, where the permitting
authority applies for it after part 70 is
revised, EPA may grant a longer
extension to an interim approval so that
the program revision to correct interim
approval program deficiencies may be
combined with the program revision to
meet the revised part 70. Such a request
must be made within 30 days of
promulgation of the part 70 revisions.
This will make it possible for EPA to
take a single rulemaking action to adopt
new interim approval deadlines for all
programs for which such an application
has been made.

As required by § 70.4(f)(2), program
revisions addressing interim approval
deficiencies must be submitted to EPA
no later than 6 months prior to the
expiration of the interim approval. The
dates for permitting authorities to
submit their combined program
revisions to address both the revised
part 70 and the interim approval

1Several States have been granted source-
category limited interim approvals. Under that type
approval, a subset of the part 70 source population
is to submit permit applications during the first
year of the program. The application submittal
period for the remaining sources begins upon full
approval of the program. The Agency concludes
this second group of sources should still submit
permit applications during a period beginning on
the original expiration date of a State’s interim
approval as opposed to any extension of that date.
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deficiencies will be 6 months prior to
the interim approval expiration dates
which will be set through a future
rulemaking.

The longer extension allowing
combining of program revisions to meet
both the revised part 70 and interim
approval deficiencies will be based on
the promulgation date of the revisions to
part 70. If only regulatory changes to a
program are needed to meet the revised
part 70, the extension may be for up to
18 months after the part 70 revisions. If
legislative changes are needed to a
program to meet the revised part 70, the
extension may be for up to 2 years. As
previously noted, the program revision
submittal date will be 6 months prior to
expiration of the extended interim
approval.

III. Interim Approval Extensions

The June 13, 1996, memorandum and
the October 31, 1996, action anticipated
promulgation of the part 70 revisions no
later than early 1997. As a result of not
being able to promulgate the revisions to
part 70 by early 1997, on August 29,
1997, EPA extended interim approvals a
second time (62 FR 45732). In that
action, EPA anticipated the part 70
revisions would be promulgated by mid-
summer 1998 and thus extended all
interim approvals that would have
expired before October 1, 1998, up until
that date. This would have provided the
necessary time for agencies to apply to
combine their program revisions and
EPA to take action on those requests.

In early 1998 it appeared that the
delay in resolution of issues would
prevent promulgation of the part 70
revisions until around December 1999.
Accordingly, on July 27, 1998 (63 FR
40054), EPA published a direct final
rulemaking extending interim approvals
until June 1, 2000.

The EPA has resolved the issues
associated with the upcoming part 70
revisions; however the Agency finds
that several aspects of the program it
intends to promulgate are not natural
outgrowths of previous proposals. A
proposal notice is now being prepared
to cover those program aspects and is
anticipated to be published in the
Federal Register in the Spring of 2000.
Promulgation of the entire package of
part 70 revisions is now anticipated for
late 2001.

The EPA believes that the action to
extend interim approvals in this
rulemaking is necessary because of
further delays in promulgation of the
part 70 revisions. Due to these delays,
all interim approvals will expire before
part 70 is revised, thus denying these
agencies the opportunity to combine
program revisions. The EPA is aware

that many States have been expecting to
be able to combine the program revision
correcting their interim approval
deficiencies with the program revision
to address the revised part 70. The
Agency estimates that it may take until
June 1, 2002, to receive all State
requests for combining program
revisions and to take the necessary
rulemaking action to grant the final
extension to those interim approvals.
This action, therefore, moves all interim
approval expiration dates up to June 1,
2002.

IV. Administrative Requirements
A. Docket

The docket for this regulatory action
is A—93-50. The docket is an organized
and complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this
rulemaking. The principal purposes of
the docket are: (1) To allow interested
parties a means to identify and locate
documents so that the parties can
effectively participate in the rulemaking
process and (2) to serve as the record in
case of judicial review (except for
interagency review materials). The
docket is available for public inspection
at EPA’s Air Docket, which is listed
under the ADDRESSES section of this
notice.

B. Executive Order (E.O.) 12866

Under E.O. 12866 (58 FR 51735,
October 4, 1993), the Agency must
determine whether each regulatory
action is “significant,” and therefore
subject to the Office of Management and
Budget (OMB) review and the
requirements of the Order. The Order
defines “‘significant” regulatory action
as one that is likely to lead to a rule that
may:

1. Have an annual effect on the
economy of $100 million or more,
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency.

3. Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligation of recipients thereof.

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in E.O. 12866.

Pursuant to the terms of E.O. 12866,
it has been determined that this action
is not a “‘significant” regulatory action
because it does not substantially change

the existing part 70 requirements for
States or sources; requirements which
have already undergone OMB review.
Rather than impose any new
requirements, this action only extends
an existing mechanism. As such, this
action is exempted from OMB review.

C. Regulatory Flexibility Act
Compliance

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Administrator certifies that
this action will not have a significant
economic impact on a substantial
number of small entities. In developing
the original part 70 regulations, the
Agency determined that they would not
have a significant economic impact on
a substantial number of small entities.
Similarly, the same conclusion was
reached in an initial regulatory
flexibility analysis performed in support
of the proposed part 70 revisions (a
subset of which constitutes the action in
this rulemaking). This action does not
substantially alter the part 70
regulations as they pertain to small
entities and accordingly will not have a
significant economic impact on a
substantial number of small entities.

D. Paperwork Reduction Act

The OMB has approved the
information collection requirements
contained in part 70 under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. and has
assigned OMB control number 2060-
0243. The Information Collection
Request (ICR) prepared for part 70 is not
affected by the action in this rulemaking
notice because the part 70 ICR
determined burden on a nationwide
basis, assuming all part 70 sources were
included without regard to the approval
status of individual programs. The
action in this rulemaking notice, which
simply provides for an extension of the
interim approval of certain programs,
does not alter the assumptions of the
approved part 70 ICR used in
determining the burden estimate.
Furthermore, this action does not
impose any additional requirements
which would add to the information
collection requirements for sources or
permitting authorities.

E. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
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analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that the
action in this rulemaking does not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or the
private sector, in any one year.
Although the part 70 regulations
governing State operating permit
programs impose significant Federal
mandates, this action does not amend
the part 70 regulations in a way that
significantly alters the expenditures
resulting from these mandates.
Therefore, the Agency concludes that it
is not required by section 202 of the
UMRA of 1995 to provide a written
statement to accompany this regulatory
action.

F. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the

Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a ‘““major rule”
as defined by 5 U.S.C. 804(2).

G. Applicability of Executive Order
13045

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1977), applies to any rule that
EPA determines

(1) is “economically significant” as
defined under Executive Order 12866,
and (2) concerns an environmental
health or safety risk that EPA has reason
to believe may have a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency
must evaluate the environmental health
or safety effects of the planned rule on
children and explain why the planned
regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency.

This final rule is not subject to E.O.
13045 because it is not an economically
significant regulatory action as defined
by Executive Order 12866, and it does
not address an environmental health or
safety risk that would have a
disproportionate effect on children.

H. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a

regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

If EPA complies by consulting,
Executive Order 13132 requires EPA to
provide to OMB, in a separately
identified section of the preamble to the
rule, a federalism summary impact
statement (FSIS). The FSIS must include
a description of the extent of EPA’s
prior consultation with State and local
officials, a summary of the nature of
their concerns and the agency’s position
supporting the need to issue the
regulation, and a statement of the extent
to which the concerns of State and local
officials have been met. Also, when EPA
transmits a draft final rule with
federalism implications to OMB for
review pursuant to Executive Order
12866, EPA must include a certification
from the agency’s Federalism Official
stating that EPA has met the
requirements of Executive Order 13132
in a meaningful and timely manner.

This rule change will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule
change will not create new requirements
but will only extend an existing
mechanism to allow permitting
authorities to more efficiently revise
their operating permits programs. Thus,
the requirements of section 6 of the
Executive Order do not apply to this
rule.

1. Executive Order 13084: Consultation
and Coordination with Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to OMB, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
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regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

This rule does not significantly or
uniquely affect the communities of
Indian tribal governments because it
applies only to State and local
permitting programs. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

J. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA), Public Law 104-113,
Section 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by one or more voluntary consensus
standard bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This rule does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and Procedure,
Air pollution control, Integovernmental
relations.

Dated: February 4, 2000.

Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, of the Code
of Federal Regulations is amended as set
forth below.

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Appendix A to Part 70 [Amended]

2. Appendix A of part 70 is amended
by the following:

a. Revising the date at the end of the
third sentence in paragraph (a) under
Texas to read “June 1, 2002”; and

b. Revising the date at the end of the
following paragraph’s to read “June 1,

2002”’: Paragraph (a) under Alaska,
Arkansas, Colorado, Connecticut,
Delaware, District of Columbia, Florida,
Georgia, Hawaii, Idaho, Illinois, Indiana,
Kentucky, Maine, Maryland,
Massachusetts, Michigan, Minnesota,
Montana, New Hampshire, New Jersey,
New York, North Carolina, Oklahoma,
Rhode Island, Vermont, Virgin Islands,
Virginia, West Virginia, and Wisconsin;
paragraphs (a), (b), and (c) under
Alabama and Nevada; paragraphs (a),
(b), (c)(1), (c)(2), (d)(1), and (d)(2) under
Arizona; paragraphs (a) through (hh)
under California; paragraphs (a) and (e)
under Tennessee; and paragraphs (a)
through (i) under Washington.

[FR Doc. 00-3205 Filed 2—11-00; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 258
[FRL-6535-8]

Rhode Island: Determination of
Adequacy for the State’s Municipal
Solid Waste Permit Program

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: Under the Resource
Conservation and Recovery Act, as
amended by the Hazardous and Solid
Waste Amendments, States may develop
and implement permit programs for
municipal solid waste landfills
(MSWLFs) for review and an adequacy
determination by the Environmental
Protection Agency (EPA). This final rule
documents EPA’s determination that
Rhode Island’s MSWLF permit program
is adequate to ensure compliance with
Federal MSWLF requirements.
EFFECTIVE DATE: The determination of
adequacy for the State of Rhode Island
shall be effective on February 14, 2000.
FOR FURTHER INFORMATION CONTACT:
Michael Hill, United States
Environmental Protection Agency,
Region 1, One Congress Street, Suite
1100, Mail Code CHW, Boston, MA
02114; telephone number: (617) 918—
1398.

SUPPLEMENTARY INFORMATION:

I. Background

On October 9, 1991, the
Environmental Protection Agency (EPA)
promulgated the “Solid Waste Disposal
Facility Criteria: Final Rule” (56 FR
50978, Oct. 9, 1991). That rule
established part 258 of Title 40 of the
Code of Federal Regulations (CFR) (40

CFR part 258). The criteria set out in 40
CFR part 258 include location
restrictions and standards for design,
operation, groundwater monitoring,
corrective action, financial assurance
and closure and post-closure care for
municipal solid waste landfills
(MSWLFs). The 40 CFR part 258 criteria
establish minimum Federal standards
that take into account the practical
capability of owners and operators of
MSWLFs while ensuring that these
facilities are designed and managed in
a manner that is protective of human
health and the environment.

Section 4005(c)(1)(B) of subtitle D of
the Resource Conservation and
Recovery Act (RCRA), as amended by
the Hazardous and Solid Waste
Amendments of 1984, requires States to
develop and implement permit
programs to ensure that MSWLF's will
comply with the 40 CFR part 258
criteria. RCRA section 4005(c)(1)(C)
requires EPA to determine whether the
permit programs that States develop and
implement for these facilities are
adequate.

To fulfill this requirement to
determine whether State permit
programs that implement the 40 CFR
part 258 criteria are adequate, EPA
promulgated the State Implementation
Rule (SIR) (63 FR 57025, Oct. 23, 1998).
The SIR, which established part 239 of
Title 40 of the CFR (40 CFR part 239),
has the following four purposes: (1) It
spells out the requirements that State
programs must satisfy to be determined
adequate; (2) it confirms the process for
EPA approval or partial approval of
State permit programs for MSWLFs; (3)
it provides the procedures for
withdrawal of such approvals; and (4) it
establishes a flexible framework for
modifications of approved programs.

Only those owners and operators
located in States with approved permit
programs for MSWLFs can use the site-
specific flexibility provided by 40 CFR
part 258, to the extent the State permit
program allows such flexibility. Every
standard in the 40 CFR part 258 criteria
is designed to be implemented by the
owner or operator with or without
oversight or participation by EPA or the
State regulatory agency. States with
approved programs may choose to
require facilities to comply with the 40
CFR part 258 criteria exactly, or they
may choose to allow owners and
operators to use site-specific alternative
approaches to meet the Federal criteria.
The flexibility that an owner or operator
may be allowed under an approved
State program can provide a significant
reduction in the burden associated with
complying with the 40 CFR part 258
criteria. Regardless of the approval
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status of a State and the permit status of
any facility, the 40 CFR part 258 criteria
shall apply to all permitted and
unpermitted MSWLFs.

To receive a determination of
adequacy for a MSWLF permit program
under the SIR, a State must have
enforceable standards for new and
existing MSWLFs. These State standards
must be technically comparable to the
40 CFR part 258 criteria. In addition, the
State must have the authority to issue a
permit or other notice of prior approval
and conditions to all new and existing
MSWLFs in its jurisdiction. The State
also must provide for public
participation in permit issuance and
enforcement, as required in RCRA
section 7004(b). Finally, the State must
demonstrate that it has sufficient
compliance monitoring and
enforcement authorities to take specific
action against any owner or operator
that fails to comply with an approved
permit program. EPA expects States to
meet all of these requirements for all
elements of a permit program before it
gives full approval to a State’s program.

II. State of Rhode Island

On March 18, 1994, Rhode Island
submitted a complete application for a
determination of adequacy of its
MSWLF permit program to EPA. EPA
reviewed the application and requested
additional information about program
implementation. Rhode Island provided
this information. As a result of the
review process, Rhode Island identified
certain deficiencies in its MSWLF
permit program regulations, and it
proposed revisions to make the program
consistent with the Federal minimum
criteria under 40 CFR part 258. On
March 23, 1995, EPA provided Rhode
Island with its comments regarding the
application and acknowledged that
Rhode Island had proposed to revise the
MSWLF permit program regulations.
Rhode Island provided EPA with these
proposed revisions, subject to public
comment, on August 28, 1995. On
September 25, 1995, EPA informed
Rhode Island that it had: (1) Completed
its review of the proposed revisions: and
(2) determined that upon their adoption
as written, EPA would publish a
tentative full determination of adequacy
for the State’s MSWLF permit program
in the Federal Register. Before
publication of this notice, however,
Rhode Island further amended its
MSWLF permit program regulations. It
made these amendments in order to
satisfy certain State law requirements
and conform the regulations to certain
Rhode Island Department of
Environmental Management (RIDEM)
recycling requirements, and because of

a RIDEM reorganization. The revised
MSWLF permit program regulations
became effective on January 30, 1997.
EPA reviewed these regulations and
requested additional information about
program implementation, which Rhode
Island provided.

Based on its review, EPA tentatively
determined that all portions of Rhode
Island’s MSWLF permit program meet
all the requirements necessary to qualify
for full program approval and ensure
compliance with the 40 CFR part 258
criteria. EPA published the tentative
determination as a proposed rule in the
Federal Register on October 5, 1999 (64
FR 53976).

By finding that Rhode Island’s
MSWLF permit program is adequate,
EPA does not intend to affect the rights
of Federally recognized Indian Tribes in
Rhode Island, nor does it intend to limit
the existing rights of the State of Rhode
Island. In addition, nothing in this
action should be construed as making
any determinations or expressing any
position with regard to Rhode Island’s
audit law (R.I. Gen. Laws sections 42—
17.8—1 to 8-8). The action taken here
does not express or imply any
viewpoint on the question of whether
there are legal deficiencies in this or any
other Federally authorized, delegated, or
approved program resulting from the
effect of Rhode Island’s audit law.

RCRA section 4005(a) provides that
citizens may use the citizen suit
provisions of RCRA section 7002 to
enforce the 40 CFR part 258 criteria
independent of any State enforcement
program. EPA expects that any owner or
operator complying with provisions in a
State program approved by EPA should
be considered to be in compliance with
the 40 CFR part 258 criteria.

III. Public Comment

During the public comment period on
EPA’s tentative determination of
adequacy for Rhode Island’s MSWLF
permit program, EPA received nine
letters and no requests for a public
hearing. All nine of the letters involved
concerns about the Central Landfill in
Johnston, Rhode Island. EPA is aware of
these concerns and is participating on a
committee with RIDEM, citizens, state
legislators, state representatives, town
counselors, the mayor of Johnston, and
the landfill operator to address these
issues. EPA is satisfied that progress is
underway to address these issues. None
of the commentors questioned the
adequacy of Rhode Island’s MSWLF
permit program in regard to meeting all
of the statutory and regulatory
requirements established by RCRA.

IV. Decision

After evaluating Rhode Island’s
MSWLF permit program, EPA, Region I
concludes that the program meets all of
the statutory and regulatory
requirements established by RCRA.
Accordingly, the State of Rhode Island
is granted a determination of adequacy
of all portions of its MSWLF permit
program.

V. Regulatory Assessments

A. Compliance With Executive Order
12866: Regulatory Planning and Review

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), EPA must
determine whether any proposed or
final regulatory action is “‘significant”
and therefore subject to Office of
Management and Budget (OMB) review
and the requirements of the Executive
Order. The order defines ‘“‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another Agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

OMB has exempted today’s action
from Executive Order 12866 review.

B. Compliance With Executive Order
12875: Enhancing the
Intergovernmental Partnership

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
OMB a description of the extent of
EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
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Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s action implements
requirements specifically set forth by
the Congress in sections 4005 (c)(1)(B)
and (c)(1)(C) of subtitle D of RCRA, as
amended, without the exercise of any
discretion by EPA. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
today’s action.

C. Compliance With Executive Order
13045: Children’s Health Protection

Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, Apr. 23, 1997)
applies to any rule that: (1) Is
determined to be “‘economically
significant”” as defined under Executive
Order 12866: and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by EPA.
EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
Today’s action is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

D. Compliance With Executive Order
13084: Consultation and Coordination
With Indian Tribal Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 12875
requires EPA to provide to OMB, in a
separately identified section of the
preamble to today’s action, a description

of the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s action implements
requirements specifically set forth by
Congress in sections 4005 (c)(1)(B) and
(c)(1)(C) of subtitle D of RCRA, as
amended, without the exercise of any
discretion by EPA. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
today’s action.

E. Compliance With Executive Order
13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule does not have
federalism implications. It will not have
a substantial direct effect on States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because this

rule affects only one State. This action
simply determines that the State of
Rhode Island’s MSWLF permit program
is adequate. Thus, the requirements of
section 6 of the Executive Order do not

apply.
F. Compliance With the Regulatory
Flexibility Act

EPA has determined that this
determination of adequacy will not have
a significant adverse economic impact
on a substantial number of small
entities. The MSWLF revised criteria in
40 CFR part 258 provide directors of
States with approved programs the
authority to exercise discretion and to
modify various Federal requirements.
Directors of approved States may
modify certain of these Federal
requirements to make them more
flexible on either a site-specific or State-
wide basis. In many cases, exercise of
this flexibility results in a decrease in
burden or economic impact upon
owners or operators of MSWLFs. Thus,
with EPA’s determination that the
Rhode Island MSWLF permitting
program is adequate, the burden on
MSWLF owners and operators in that
State that are also small entities should
be reduced. Moreover, because small
entities that own or operate MSWLFs
are already subject to the requirements
in 40 CFR part 258 (although some
small entities may already be exempted
from certain of these requirements, such
as the groundwater monitoring and
design provisions (40 CFR 258.1(f)(1)),
today’s action does not impose any
additional burdens on them.

G. Compliance With the Congressional
Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This action is not
a “major rule” as defined by 5 U.S.C.
804(2).

H. Compliance With the Unfunded
Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
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their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of UMRA
section 205 do not apply when they are
inconsistent with applicable law.
Moreover, UMRA section 205 allows
EPA to adopt an alternative other than
the least costly, most cost-effective or
least burdensome alternative, if the
Administrator publishes with the final
rule an explanation of why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed,
under section 203 of UMRA, a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s action contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) for
State, local or tribal governments or the
private sector. It implements mandates
specifically and explicitly set forth by
the Congress in sections 4005(c)(1)(B)
and (c)(1)(C) of subtitle D of RCRA, as
amended, without the exercise of any
policy discretion by EPA. In any event,
EPA does not believe that this
determination of the State program’s
adequacy will result in estimated costs
of $100 million or more to State, local,
and tribal governments in the aggregate,
or to the private sector, in any one year.
This is due to the additional flexibility
that the State can generally exercise
(which will reduce, not increase,
compliance costs). Moreover, this
determination will not significantly or
uniquely affect small governments
including Tribal small governments. As

to the applicant, the State has received
notice of the requirements of an
approved program, has had meaningful
and timely input into the development
of the program requirements, and is
fully informed as to compliance with
the approved program. Thus, any
applicable requirements of section 203
of the Act have been satisfied.

I. Compliance With Executive Order
12898: Environmental Justice

EPA is committed to addressing
environmental justice concerns and is
assuming a leadership role in
environmental justice initiatives to
enhance environmental quality for all
residents of the United States. The
Agency'’s goals are to ensure that no
segment of the population, regardless of
race, color, national origin, or income
bears disproportionately high and
adverse human health and
environmental effects as a result of
EPA’s policies, programs, and activities,
and all people live in clean and
sustainable communities. EPA does not
believe that today’s final rule will have
a disproportionately high and adverse
environmental or economic impact on
any minority or low-income group, or
on any other type of affected
community.

J. Compliance With the National
Technology Transfer and Advancement
Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. This
proposed rulemaking does not involve
technical standards. Therefore, EPA is
not considering the use of any voluntary
consensus standards.

List of Subjects in 40 CFR Part 258

Environmental protection, Adequacy,
Administrative practice and procedure,
Municipal solid waste landfills, Non-
hazardous solid waste, State permit
program approval.

Authority: 42 U.S.C. 6912, 6945, 6949(a).

Dated: January 20, 2000.
Mindy Lubber,
Acting Regional Administrator, Region I.
[FR Doc. 00-3363 Filed 2—11-00; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 107

[Docket No. RSPA-99-5137 (HM—208C)]
RIN 2137-AD17

Hazardous Materials Transportation;

Registration and Fee Assessment
Program

AGENCY: Research and Special Programs
Administration (RSPA), DOT.
ACTION: Final rule.

SUMMARY: This final rule amends the
statutorily mandated registration and fee
assessment program for persons who
transport or offer for transportation
certain categories and quantities of
hazardous materials. In this final rule,
RSPA is: (1) Expanding the criteria for
those persons required to register to
include all persons who offer for
transportation or transport hazardous
materials that require placarding (except
for those activities of farmers directly in
support of farming operations); (2)
Adopting a two-tiered fee schedule—
$300 for those registrants meeting the
U.S. Small Business Administration
criteria for defining a small business
and $2,000 for all other registrants; and
(3) Permitting registration for one, two,
or three years on a single registration
statement. This final rule is intended to
increase funding for the national
Hazardous Materials Emergency
Preparedness grants program.
EFFECTIVE DATE: May 1, 2000.

FOR FURTHER INFORMATION CONTACT: Mr.
David Donaldson, Office of Hazardous
Materials Planning and Analysis, (202)
366—4484, or Ms. Deborah Boothe,
Office of Hazardous Materials
Standards, (202) 366—8553, Research
and Special Programs Administration,
U.S. Department of Transportation, 400
Seventh Street, SW, Washington, DC
20590.

SUPPLEMENTARY INFORMATION:
List of Topics

1. Background
A. Current Registration Program
B. Hazardous Materials Emergency
Preparedness (HMEP) Grants Program
II. Summary of Proposal to Increase HMEP
Funding
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III. Discussion of Comments and Regulatory
Changes
A. General
B. Expansion of Base
C. Two-Tiered Fee Structure
D. Clarification of “Offeror”” and “Shipper”
E. Registration Number Display
F. Constitutionality of Program
G. Statutory Language and Intent
H. FY 2000 Hazardous Materials Program
Funding
IV. Rulemaking Analysis and Notices

I. Background

A. Current Registration Program

In 1990, amendments to Federal
hazardous materials transportation law,
now codified at 49 U.S.C. 5101 et seq.
(the law), required the Secretary of
Transportation to establish a registration
program for persons who transport or
offer for transportation in commerce
certain types and quantities of
hazardous materials. The Secretary
delegated this authority to RSPA’s
Administrator (49 CFR 1.53(b)(1)). The
registration program enables RSPA to
gather information about the
transportation of hazardous materials
and to fund a grants program to support
hazardous materials emergency
response planning and training
activities by State and local
governments.

Section 5108 of the law requires each
person who transports or causes to be
transported in commerce one or more of
the following categories of hazardous
materials to file a registration statement
with RSPA and pay an annual
registration fee:

(1) A highway-route controlled
quantity of Class 7 (radioactive)
materials;

(2) More than 25 kilograms (55
pounds) of a Division 1.1, 1.2, or 1.3
(explosive) material in a motor vehicle,
rail car, or freight container;

(3) A package containing more than
one liter (1.06 quarts) of a hazardous
material the Secretary designates as
extremely toxic by inhalation, which
has been identified as a material
meeting the criteria for a Zone A
material that is toxic by inhalation;

(4) A hazardous material in a bulk
packaging, container, or tank with a
capacity equal to or greater than 13,248
liters (3,500 gallons) for liquids or gases
or more than 13.24 cubic meters (468
cubic feet) for solids; or

(5) A shipment in other than a bulk
packaging of 2,268 kilograms (5,000
pounds) or more gross weight of a class
of hazardous materials for which
placarding of a vehicle, rail car, or
freight container is required.

Section 5108(a)(2) of the law permits
RSPA to extend registration
requirements to persons who:

(1) Transport or cause to be transported
hazardous material in commerce but do not
engage in the activities listed above; or

(2) Manufacture, fabricate, mark, maintain,
recondition, repair, or test packagings that
the person represents, marks, certifies, or
sells for use in transporting hazardous
materials in commerce.

In addition, § 5108 (g)(2)(A) requires RSPA
to set the fee at a minimum of $250 to a
maximum of $5000.

In establishing the registration and fee
assessment program in 1992, RSPA
chose to require registration only by
those persons under a statutory
obligation to do so. All registrants
currently pay the same registration fee
regardless of their size, their income, or
the extent to which they engage in
hazardous materials transportation
activities. RSPA imposed the minimum
$250 fee on all registrants, plus an
additional fee, currently set at $50, to
pay for the costs of processing the
registration statements, as authorized by
49 U.S.C. 5108(g). (See final rule 57 FR
30630 (July 9, 1992) and current
regulations at 49 CFR part 107, subpart
G.) The current regulations, in
§107.608(a), require an annual
submission of a registration statement.

To ensure that all persons required to
register know of and comply with the
requirements of the registration
program, RSPA has conducted extensive
outreach efforts. Approximately 780,000
informational brochures have been
distributed through direct mailing
campaigns and during presentations to
industry. RSPA has annually mailed
registration brochures and forms to
hazardous materials shippers and
carriers newly entered into the Federal
Highway Administration’s (FHWA)
Motor Carrier and Highway Safety
census of highway carriers and
shippers, and to newly identified
shippers and carriers named on the
hazardous materials incident reports,
(DOT Form F 5800.1). In addition, the
registration program has been
publicized in trade magazines and
industry newsletters, and seven notices
of the registration requirements have
been published in the Federal Register.
The registration instructional brochure
and form are also available on RSPA’s
Hazardous Materials Safety internet
website: (http://hazmat.dot.gov).

Responsibility for enforcement of the
registration requirement is shared by
RSPA, the DOT operating
administrations, and state and local
agencies that have assumed this role as
part of a cooperative Federal/state
partnership. Inspections conducted by
RSPA, FHWA, and the Federal Railroad
Administration routinely have included
a check for registration. We believe that

the rate of compliance with the
registration requirements is relatively
high. Persons knowing of a violation of
the registration requirements should
notify an Office of Hazardous Materials
Enforcement regional office, a DOT
operating administration office, or state
or local enforcement authority of the
violation.

B. Hazardous Materials Emergency
Preparedness (HMEP) Grants Program

1. Purpose and Achievements of the
HMEP Grants Program

The HMEP grants program, as
mandated by 49 U.S.C. 5116, provides
Federal financial and technical
assistance, national direction, and
guidance to enhance State, local, and
tribal hazardous materials emergency
planning and training. The HMEP grants
program builds on existing programs
and supports the working relationships
within the National Response System
and the Emergency Planning and
Community Right-To-Know Act of 1986
(Title I1T), 42 U.S.C. 11001 et seq. The
grants are used to develop, improve, and
implement emergency plans, to train
public sector hazardous materials
emergency response employees to
respond to accidents and incidents
involving hazardous materials, to
determine flow patterns of hazardous
materials within a State and between
States, and to determine the need within
a State for regional hazardous materials
emergency response teams.

The HMEP grants program encourages
the growth of hazardous materials
planning and training programs of State,
local, and tribal governments. To ensure
this growth, §§5116(a)(2)(A) and
5116(b)(2)(A) of the law require a State
or Native American tribe applying for a
grant to certify that the amount it
spends on hazardous materials planning
and training, not counting Federal
funds, will at least equal the average
amount spent for these purposes during
the last two fiscal years. The HMEP
grants, therefore, represent additional
funds that supplement the amount
already being provided by the State or
tribe. To further encourage growth in
planning and training funds, § 5116(e)
limits the Federal share to 80 percent of
the costs of the additional activity for
which the grants are made, thus
requiring the State or tribe to provide 20
percent of these additional costs. By
accepting an HMEP grant, the State or
tribe commits itself not only to
maintaining its previous level of
support, but increasing that level by an
amount representing 20 percent of the
funds newly expended on grant-
supported activities each year. For
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example, an HMEP grant of $100,000
requires an additional commitment of
$25,000 in State or tribal funds over the
average amount spent by the agency
during the previous two years. These
additional State or tribal funds may be
provided in the form of direct fiscal
support or through the provision of in-
kind resources.

Since 1993, all States and territories
and 35 Native American tribes have
been awarded planning and training
grants totaling $47.1 million. These
grants, which supplement funds from
States, tribes, and local agencies, helped
to:

e Train 694,000 hazardous materials
responders;

* Conduct 2,220 commodity flow studies;

* Write or update more than 19,600
emergency plans over the last 5 years;

+ Conduct 3,600 emergency response
exercises; and

* Assist 8,910 local emergency planning
committees (LEPCs) over the last 5 years.

In addition, over the past six years,
HMEP grants program funds have been
used to support the following related
activities in the total amounts indicated:

¢ $2.3 million for development and
periodic updating of a national curriculum of
courses necessary to train public sector
emergency response and preparedness teams.
The curriculum guidelines, developed by a
committee of Federal, State, and local
experts, include criteria for establishing
training programs for emergency responders
at five progressively more skilled levels: First
responder awareness, first responder
operations, hazardous materials technician,
hazardous materials specialist, and on-scene
commander.

* $1.7 million to monitor public sector
emergency response planning and training
for an accident or incident involving
hazardous materials, and to provide technical
assistance to a State or Native American tribe
for carrying out emergency response training
and planning for an accident or incident
involving hazardous materials.

* $3.3 million for periodic updating and
distribution of the North American
Emergency Response Guidebook.

* $750,000 for supplemental grants to the
International Association of Fire Fighters
(IAFF) to train instructors to conduct
hazardous materials response training
programs.

2. Increased Funding of the HMEP
Grants Program

In each of the eight registration years
since 1992, RSPA has received
approximately 27,000 registration
statements and an average of $6.8
million to support the HMEP grants
program. This has provided an average
of $6.4 million annually for planning
and training grants, only 50% of the
$12.8 million authorized by law for
these purposes ($5 million for planning

and $7.8 million for training). As
discussed in RSPA’s April 15, 1999,
notice of proposed rulemaking (NPRM)
(64 FR 18786), the HMEP grants
program has accomplished much in a
short time, but many needs are not
being met. The HMEP training grants are
essential for providing adequate training
of persons throughout the nation who
are responsible for responding to
emergencies involving the release of
hazardous materials, both through direct
Federal financial assistance for such
training and by encouraging the
provision of additional state and local
funds for this purpose.

In a recent review, RSPA estimated
that 800,000 shipments of hazardous
materials make their way through the
national transportation system each day.
These shipments range in size and type
from single small parcels of consumer
commodities, such as flammable
adhesives and corrosive paint strippers,
to bulk shipments of gasoline in cargo
tank motor vehicles and flammable or
toxic gases in railroad tank cars. Such
shipments are transported in every
State, every day of the year, and it is
impossible to predict with any degree of
certainty when and where an incident
may occur. The potential threat requires
the development of emergency plans
and training of emergency responders
on the broadest possible scale. Yet,
RSPA also believes there are over 2
million emergency responders requiring
initial training or periodic
recertification training, including
250,000 paid firefighters, 800,000
volunteer firefighters, 725,000 law
enforcement officers, and 500,000
emergency medical services (EMS)
providers.

The continuing need for training for
emergency response personnel, whether
paid or volunteer, is partially the result
of a relatively high rate of turnover
caused by the extraordinary demands
expected of response providers in terms
of time, physical exertion, and
emotional stress. Emergency response
personnel must be available at any time
and at a moment’s notice to respond to
situations that by their very nature are
unpredictable and pose a threat not only
to the public in general but to the
responder in particular. This turnover
means that each year there is a
significant number of recently recruited
responders who must be trained at the
most basic level. In addition, training at
more advanced levels is not simply
desirable; it is essential if emergency
response personnel capable of
effectively and safely responding to
serious releases of hazardous materials
are to be provided. For this reason,
RSPA advocates advanced training at

the first responder operations,
hazardous materials technician,
hazardous materials specialist, and on-
scene commander levels in every
emergency response team in the
country. An increase in the funds
available to the HMEP Grants Program
will encourage the State, tribal, and
local agencies to provide this more
advanced, and more expensive, training.

The unmet needs of States and Native
American tribes for financial assistance
in emergency preparedness planning
and training for transportation-related
incidents involving hazardous materials
are great. RSPA is determined to narrow
the current gap between the authorized
grant levels and the available Federal
funds by its careful targeting of the
additional funds collected as a result of
this rulemaking. RSPA believes that it is
essential to increase the awards for
emergency planning and training grants
to the full $12.8 million authorized by
the law and, at the same time, maintain
current funding of the additional
activities supported by the HMEP
Grants Program described above.

In FY 2000, RSPA intends to provide
from registration fees $14.3 million for:

+ Training and planning grants ($12.8
million);

» Grants support to certain national
organizations to train instructors to conduct
hazardous materials response training
programs ($250,000);

» Revising, publishing, and distributing
the North American Emergency Response
Guidebook ($600,000);

* Monitoring and technical assistance
($150,000);

» Continuing development of a national
training curriculum ($200,000); and

* Administering the grants program
($300,000).

II. Summary of Proposal To Increase
HMEP Funding

To achieve its goal of funding the
HMEP grants program activities at $14.3
million, RSPA published an NPRM on
April 15, 1999 (64 FR 18786), in which
it proposed to expand the definition of
those persons required to register and to
impose a fee schedule based on the size
of a business. RSPA conducted public
meetings on May 25, 1999, in
Washington, DC, and on June 22, 1999,
in Des Moines, Iowa. The closing date
for the comment period was extended
until July 2, 1999. (64 FR 28135)

In the NPRM, RSPA proposed to
require registration by any person, other
than a “farmer,” who offers for transport
or transports a shipment of hazardous
materials that requires placarding. RSPA
proposed a two-tiered fee schedule
($300 and $2,000), with the lower fee to
be imposed on a registrant that meets
the Small Business Administration
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(SBA) criteria for a small business. The
proposed exception for a “farmer,” as
defined in § 171.8 of the Hazardous
Materials Regulations (HMR), is limited
to operations in direct support of the
farmer’s farming operations. RSPA also
proposed reducing the processing fee
from $50 to $25 in order to bring the
aggregate amount collected closer to the
amounts needed to process the
registration statement and to issue the
Certificate of Registration. Finally,
RSPA proposed to permit registration
for one, two, or three years on a single
registration statement.

II1. Discussion of Comments and
Regulatory Changes

A. General

RSPA received approximately 400
written comments, and 31 persons made
oral presentations at the two public
meetings. The commenters included
representatives of emergency response
organizations and LEPCs; individuals
engaged in all modes of transportation,
agricultural retailing, petroleum
distribution, farming, and convenience
store operations; and industry
associations representing a broad
spectrum of businesses that transport or
offer for transport hazardous materials.

Many commenters supported the
intent of the proposal to fully fund the
HMEDP grants program. Grant recipients
expressed strong support for the
proposed changes. The National
Association of SARA Title III Program
Officials (NASTTPO) expressed strong
support for fully funding the HMEP
grants program through increased
registration fees and stated the need for
increased funding at all levels,
especially in emergency planning and
curriculum development. NASTTPO
stated:

The intent to raise additional funds to
enhance support for the National Hazardous
Materials Emergency Preparedness (HMEP)
Grants Program is commendable and needed.
It has been largely through the HMEP Grants
program that significant planning actions,
training programs and curriculum
development have been accomplished that
ultimately have better protected the
hazardous materials responder, hazardous
materials shipper, receiver and user alike.

* * * Increased focus and impetus through
an enhanced HMEP program are direly
needed, particularly in light of potential
diminished hazardous materials response
support from other federal sources.

The Connecticut State Emergency
Response Commission stated, “We
support the proposed rule which would
raise additional funds for the National
Hazardous Materials Emergency
Preparedness (HMEP) Grants Program.
Funding from this grant program is

extremely important to Connecticut’s
hazardous materials emergency
planning and responder training
efforts.”

Emergency responders also strongly
supported the proposal. The
International Association of Fire
Fighters (IAFF) stated:

The IAFF has developed extensive
experience training hazardous materials
instructors through other federal grants
dating back to 1987. The RSPA program
enabled us to expand our instructor training
efforts and reach fire service trainers in all
regions of the United States. * * * [W]e are
able to target responders along common
hazardous materials transportation routes
and hubs. Our first project year was a
tremendous success.

Mr. Bradley D. Robinson, Captain in
Charge of Hazmat Operations for the
Sioux City Fire Department’s Regional
HazMat Team and current President of
the Iowa Hazardous Materials Task
Force, offered strong support for the
proposed expansion of the base of
registrants and increase in the
registration fee. He stated that the:

* * * funding for that training gets harder
and harder, which brings us back to the need
to fully fund the HMEP Grants Program.

* * * Twould like to strongly urge that all
of [the] proposed changes to 49 CFR Part 107
be implemented. More importantly, I would
like to ask those opposing these changes to
join with us, the emergency responders, and
accept more of the financial responsibility in
training us to properly protect the public and
environment from uncontrolled releases of
the hazardous materials you use and/or
transport. The bulk of financial responsibility
of training and planning for your release
should not be placed on the backs of the tax
paying citizens.

Mr. John Gardner, Fire Marshal of the
Chandler, Arizona, Fire Department and
a Maricopa County LEPC member, fully
supported the proposed expansion of
the base of registrants and increased
registration fees. He stated, “Increased
funding needs to be provided for
increased curriculum development that
will ensure the innovation of programs
is consistent with the rapidly changing
technological and electronic
advancements [that] are being made.”

Several industry organizations and
associations also expressed their
support for fully funding the HMEP
grants program. The Hazardous
Materials Advisory Council (HMAC)
stated, “We recognize that the current
system does not generate the amount of
funding that was anticipated when the
program was established. Moreover, we
support the goal of funding the HMEP
Grants Program to the $12.8 million
level.”

B. Expansion of Base

In 1995, an Industry Working Group
(IWG) facilitated by HMAC provided
recommendations on how the
registration and fee collection
requirements could be improved under
Docket HM—208B. Among the IWG’s
recommendations was the expansion of
the registration rule to apply to all
shipments for which display of hazard
warning placards is required. This IWG
recommendation was joined by many
industry associations and other persons
who provided additional comments to
the 1995 proposal. In the April 15, 1999,
NPRM, RSPA proposed to expand the
base of registrants to include any person
who offers for transportation or
transports a shipment of hazardous
materials for which a hazard warning
placard must be displayed on a bulk
packaging, freight container, unit load
device, transport vehicle or rail car. This
proposal attracted both strong support
and opposition in the public comments.

Commenters who support the current
proposal to expand the base of
registrants note that the proposal would
simplify compliance and enforcement.
For example, HMAC commented that,
“extension of the requirement to register
to such parties [that offer or transport
any shipment that requires placarding]
would greatly simplify the requirement
to register; additionally, the requirement
to placard is a generally accepted
measure of the degree of hazard
presented by any specific load.”

The Chemical Manufacturers
Association (CMA) also supports
RSPA’s proposed expansion of the base
of registrants to include shippers and
carriers of all placarded loads, with the
exception of farmers (as defined in 49
CFR 171.8). CMA stated, “Ease of
compliance and simplicity of
enforcement are critical components of
a successful registration program and
CMA believes the placarding
requirement will satisfy these
conditions.”

The Association of Waste Hazardous
Materials Transporters (AWHMT) and
the National Tank Truck Carriers
(NTTC) support expansion of the base of
registrants to include all placarded
loads, but oppose the exception
proposed for farmers.

A significant number of commenters
oppose expansion of the base of
registrants to all placarded loads. In
particular, petroleum marketers and
agricultural retailers and their
associations assert that expanding the
base to include all placarded loads and
increasing the registration fee would
place undue burdens on their
industries. Over 250 commenters from
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the petroleum distribution industry,
such as the Petroleum Marketers
Association of America (PMAA) and its
member companies, expressed
opposition to the proposed expansion of
the base of registrants and the two-tiered
fee structure. Many of these commenters
stated that it is not “fair” to “‘tax’” them
to fund the HMEP grants program
because they already pay local taxes to
fund local firefighters. These
commenters stated that they already
provide adequate training to their
customers and local emergency
responders.

The Petroleum Marketers and
Convenience Store Association of
Kansas also opposes expansion of the
base of registrants and any fee increase.
It stated that the proposed fee is
excessive and favors the “nation’s
largest corporations at the expense of
small businesses.” It stated, ‘““to include
small cargo tank operators into a
program that should clearly be
predicated on interstate commerce, and
to require a small convenience store
owner to pay the same fees assessed
huge corporations is inequitable, at
minimum.” Finally, it stated, “if DOT
feels it must increase Hazmat funding
by requiring that anyone hauling a
placarded material be included in the
program, then the agency should take
steps to ensure that all classes of
Hazmat transporters are subject to the
provisions of the program and
consequently required to pay the annual
registration fee.”

The Independent Lubricant
Manufacturers Association (ILMA)
stated, “‘this proposed expansion would
create paperwork and administrative
burdens on independent lubricant
manufacturers far out of proportion to
the potential benefits of the proposal,
particularly in instances where a
company might have only a handful of
placarded shipments during the course
of the year.” ILMA stated that RSPA
could meet its objectives by retaining
the current structure of persons required
to register and “‘a very modest across-
the-board fee increase, would suffice to
fully fund the HMEP grants program.”
Finally, ILMA did not support the
exemption provided to farmers.

The Fertilizer Institute (TFI) also
opposes expansion of the registrant base
to include placarded loads. TF1I stated,
“RSPA fails to demonstrate a need for
more registrants and, in any event,
including agricultural retailers and
others transporting farm inputs as part
of the registration program contravenes
clear Congressional intent regarding the
sco%e of the registration program.”

The Illinois Fertilizer and Chemical
Association (IFCA) opposes lowering

the threshold to any placarded load as
an unjustified fee increase, stating,
““there is no indication that seasonal
shipments of smaller, placarded loads in
rural communities pose a substantial
hazmat risk to responders.” IFCA
further stated, “Most [agricultural]
retailers also offer or transport
placarded loads of pesticides; therefore,
exempting only anhydrous ammonia
nurse tanks from the registration
program would provide no relief
whatsoever for 99% of the ag retailers in
Mlinois.” RSPA did not propose to
except anhydrous ammonia nurse tanks
except when operated by farmers in
direct support of their farming
operations.

Other parties favor even greater
extension of the registration
requirement. The Iowa Department of
Transportation (IDOT) suggested
requiring registration by anyone who
offers to transport or transports a
shipment that is required to be marked
and/or placarded, including marine
pollutants, class 9 materials and
cryogenics, with the exception of
farmers. IDOT contends that requiring
these persons to register would produce
sufficient revenues without
implementing two fee levels. IDOT
stated, “By lowering the registration
threshold quantity, more offerors and
carriers would be required to register.
Keep it simple, if you offer or transport
HM in quantities that require
placarding, or the marine pollutant
mark, or the display of identification
numbers on placards, white square on
point configurations or orange panels
you must register.” Phillips Petroleum
Company (Phillips) also proposed
expansion of the registration base to
include marine pollutants and bulk
shipments requiring the hazardous
material identification number marking.

Based on its review of comments
received in response to the NPRM, and
the public meetings, RSPA is adopting
the proposal to expand the base of
registrants to each person who offers for
transport or transports a shipment of
hazardous materials for which
placarding of a bulk packaging, freight
container, unit load device, transport
vehicle, or rail car is required.
Expansion of the base of persons
required to register by including all
persons offering or transporting
placarded loads recognizes the greater
risks posed to health and safety or
property by the transportation of
hazardous materials in quantities that
require placarding. Thus, shippers and
carriers involved in the shipment of a
placarded load of hazardous materials
will bear a fair share of the financial
burden that falls on State and local

government agencies to develop
emergency plans and to train first-on-
the-scene responders. Also, by requiring
all offerors and transporters of
placarded shipments of hazardous
materials to register, RSPA will create
the most current list of persons engaged
in the transportation of appreciable
shipments of hazardous materials, one
of the primary intentions of the
registration requirement.

RSPA has provided one exception to
this rule for those activities of a
“farmer”’, as defined in § 171.8 of the
HMR, that support the farmer’s farming
operations. However, this is not a
blanket exception for all farmers from
the registration rule. If a farmer offers
for transportation or transports in
commerce a hazardous material that is
specifically identified in § 5108(a)(1) of
the law, or offers for transportation or
transports a placarded shipment that is
not in direct support of the farmer’s
farming activities, that farmer must
submit a registration statement and pay
the required fee.

The proposals to expand the proposed
definition of persons required to register
to include not only all shipments
requiring placarding but also those
requiring marking, including marine
pollutants, class 9 materials and
cryogenics, would not appreciably
increase the number of persons required
to register. Further, such an approach
would make what was intended to be a
simplification of the registration
requirements more complicated. RSPA
has, therefore, chosen not to adopt the
suggested expansion of the scope of the
registration rule.

The application of generally well
understood hazard communication
criteria for placarding greatly simplifies
the matter of whether a shipper, carrier,
or other person is required to register.
Simplification of the regulations
similarly makes the rule much easier to
enforce, thereby further assuring a high
rate of compliance.

C. Two-Tiered Fee Structure

In the April 15, 1999 NPRM, RSPA
proposed a two-tiered fee schedule
under which a company meeting the
small business criterion for its category
established by the SBA at 13 CFR
121.201 would pay a smaller
registration fee than a company that
does not meet the SBA criterion. The
proposal specified that a small business
would pay an annual registration fee of
$300, while a larger business would pay
$2,000.

Many commenters oppose the two-
tiered fee structure, advocating an
increased registration fee for all
registrants instead. For example, the
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International Warehouse Logistics
Association suggested, “If an increase is
necessary * * * for the sake of clarity
and simplification, we would urge a
minimal increase in the registration fee
for all registrants rather than a two-
tiered plan.” Similarly, AWHMT
opposes the two-tiered fee structure as
flawed and difficult to enforce,
suggesting as a more equitable approach
a minimal incremental increase in the
fee across the board, regardless of the
size of the business or its hazardous
materials operations. IDOT stated that a
tiered fee program may be more difficult
to implement than expected and stated
that “Basing it on gross revenue of a
company’s total operation is unfair to
say the least. They may have a high
gross revenue, but only a small
percentage is derived from Hazardous
Materials activities.”

The Conference on Safe
Transportation of Hazardous Articles,
Inc. stated that RSPA should simply,
“Determine the total amount necessary
to be collected and divide it by the
number of current and prospective
registrants under an expanded pool. A
two-tiered system would be more
difficult to enforce, and presumes that
smaller companies have a lesser impact
on transportation safety than larger
ones.”

Other commenters criticized use of
the SBA criteria for small businesses.
Morganite Incorporated stated the
Environmental Protection Agency
categorizes it as a small quantity
generator of hazardous waste. While its
level of revenues and number of
employees is not at all related to the
shipment of hazardous materials,
Morganite stated that it would be unfair
for it to “‘be assessed $2000/year for the
transportation of these occasional small
quantities.” The Canadian Trucking
Alliance (CTA) similarly argued that
basing the registration fee ‘‘on a motor
carrier’s total revenue as opposed to its
revenue earned transporting hazardous
materials does not appear to be
equitable, although it is clearly
administratively simple.” CTA
requested that RSPA allow Canadian
carriers to use only the revenue earned
in the United States to determine
whether those motor carriers are
classified as a small business under SBA
criteria.

Several large entities stated that
basing registration fee amounts on the
SBA criteria will require them, in
essence, to financially subsidize
potentially higher-risk, smaller entities.
Southwest Solvents & Chemicals stated,
“Generally, larger companies are
capable and devote more personnel,
time and money to promoting safety and

developing proficiency in their
operations than do smaller companies.”
It further stated, “Assuming an increase
is justifiable, there is nothing equitable
in imposing on larger businesses a
660% increase in fees without asking
small businesses to share the load.”

Phillips commented that the proposed
fee increase puts an unfair burden for
funding the HMEP grants program on
larger businesses. Phillips stated, “As it
is currently proposed, the two-tier fee
structure would increase the total
amount that Phillips and its subsidiaries
pay to register from $1,500 to $10,000
annually. * * * Here again, the large
corporations are being unfairly
burdened.”

Phillips also stated that small
businesses are more likely to fail to
comply fully with the HMR because
they do not employ full-time regulatory
compliance staffs. Phillips and other
large entities with multiple subsidiaries
proposed that a single registration fee
should cover both a parent company
and its subsidiaries. Alternatively, one
commenter from a large business entity
suggested that no more than $20,000
should be collected from a family of
companies that enjoy common equity or
ownership.

Some commenters suggested a third
level of registration fees for larger
entities that offer relatively smaller
amounts of hazardous materials, or who
would be near the dividing line between
small and larger businesses under SBA
criteria. The Utility Solid Waste
Activities Group suggested adding a
mid-level third tier for entities who
cannot satisfy the SBA criteria for a
small business but offer or transport
“low volume/low risk hazardous
materials.”

A number of commenters expressed
the view that RSPA should not base the
amount of the registration fee on SBA
criteria because that does not consider
risk appropriately, and it is not one of
the factors explicitly set forth in the
statute. Tower Group International
stated:

Whether a registrant is categorized as a
small business or not under SBA rules is
simply a measure of revenue and employee
head count. The SBA definition does not
consider the volume or type of the person’s
hazardous materials activities. If Congress
had intended that the SBA’s small business
criterion be a basis for determining the fee,
it would have included appropriate language
in Sec. 5108.

The International Sanitary Supply
Association (ISSA), which opposes
expansion of the base of registrants,
stated that RSPA’s two-tier fee proposal
fails “to properly consider the criteria
that the [law] requires it to do. As such,

the imposition of a substantially higher
fee without a finding that these
companies present greater hazards
across the board is inherently
inequitable and cannot be supported by
the ISSA.” ISSA stated it would support
a risk-based alternative such as charging
a higher fee for Table 1 placarded
materials than for Table 2 placarded
materials, and within each category a
higher fee assessed for greater
quantities.

Air Products and Chemicals Inc.
stated that the lack of standardization in
using SBA criteria for small and larger
businesses would create confusion and
difficulty in enforcement, because
“companies will have difficulty
understanding the Standard Industrial
Code * * * to recognize whether they
meet Small Business Administration
criteria for a small business.” It went on
to say, “We believe that the proposed
two-tier fee schedule may cause
misunderstanding with current and
potential registrants. Also, we doubt
whether the Department of
Transportation has the time and
resources to verify the size criteria for
registrants for enforcement.”

Some commenters expressed a
preference for basing registration fees on
the number or size of containers or
vehicles used to transport hazardous
materials. The Petroleum Transportation
and Storage Association stated that it
“believes that the most efficient and
equitable method to structure a multi-
tiered fee system based on risk is to
assign the fee according to the number
of bulk packagings in a HAZMAT
shipper’s fleet.” The Illinois Fertilizer
and Chemical Association urged RSPA
to “Apply a graduated fee based on size
of hazardous material containers,”
suggesting a three-tier level of fees
triggered by vehicle gross weight,
number of rail cars, or a combination of
both.

Farmland Industries, Inc. suggested a
three-tier fee as follows:

(1) Persons who offer for transport or
transport a hazardous material only in
vehicles weighing less than 26,001 pounds
should pay $300.

(2) Persons who offer for transport or
transport a hazardous material only in
vehicles weighing 26,001 pounds or more
should pay $500.

(3) Persons who offer for transport or
transport a hazardous material by rail, or by
rail and in vehicles weighing 26,001 pounds
or more should pay $700.

RSPA has carefully considered the
comments submitted in response to the
NPRM, and has weighed them against
the objectives declared in the April 15,
1999, notice. These objectives required
the resulting program to: (1) Be simple,
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straightforward, and easily implemented
and enforced; (2) Employ an equity
factor that reflects the differences
between the risk imposed on the public
by the business activities of large and
small businesses; (3) Ensure the
adequacy of funding for the HMEP
grants program; and (4) Be consistent
with the law. While some of the
recommendations made in the
comments might come closer to
satisfying one of these objectives, RSPA
remains convinced that its proposal will
most adequately address all four of
them.

RSPA does not agree with the
commenters opposing the two-tiered fee
structure. RSPA considers the proposal
to enlarge the definition of those
persons required to register and
simultaneously to increase the required
fee for the larger registrants to be a
reasonable distribution of the costs of
the program among the varying types
and sizes of businesses that contribute
to the need for trained emergency
response personnel. The expansion of
the definition to include all offerors and
transporters of placarded shipments of
hazardous materials will most directly
affect relatively small businesses that
use smaller bulk containers or offer to
transport or transport placarded
shipments of less than 5,000 pounds in
non-bulk packages. Requiring these
entities to register recognizes that their
activities contribute to the need for
enhanced emergency response
programs. The imposition of a larger fee
of $2,000 on persons that do not meet
the criteria for a small business, most of
whom have been required to register
since 1992, places a greater, but not
unduly burdensome, share of these costs
on companies most likely to be offering
to transport or transporting large
volumes of hazardous materials.

RSPA spent considerable time and
effort evaluating several methods of
apportioning the fee among registrants
according to various approximations of
the risk imposed. We considered factors
such as Table 1 and Table 2 materials,
the type and size of containers
(including vehicles), and the number of
shipments offered or transported. We
concluded that trying to reasonably
distinguish between distinct levels of
imposed risk would require the
imposition of a complicated system that
would necessarily involve significant
recordkeeping burdens on the regulated
public. Persons interested in a more
detailed analysis of such a risk-based
proposal may consult Docket HM—-208B,
RSPA’s 1995 proposal to base a four-
level fee structure on risk factors.

Further, we are convinced that even
the simplest of the suggested alternative

fee structures would impose significant
cost burdens. For example, the creation
of an intermediate fee level for
registrants that do not meet the criteria
for a small business but engage in
limited hazardous materials activities
could impose a greater expense on the
registrant to maintain the necessary
records to prove its level of activity than
the cost of the $2,000 fee. Similarly, the
suggestion from the Canadian Trucking
Alliance that only revenue earned in the
United States be used to determine a
foreign company’s business size (for
those businesses for which the SBA size
standard is the annual revenue) would
involve foreign carriers in complicated
and detailed record-keeping.

In response to the commenters who
supported retention of a flat fee for all
persons required to register, we note
that, if the base of registrants is not
expanded and the current number of
annual registrants is maintained, a flat
fee of approximately $555 (including a
processing fee of $25) would be
necessary to collect $14.3 million in
grant monies. If the universe of
registrants is expanded to
approximately 45,000 persons, a flat fee
of $345 (including a $25 processing fee)
would be necessary to meet that
collection amount. Given Federal
directives to consider the needs of small
businesses in establishing fees, we
cannot justify an increase in the fee
required of small businesses when clear
alternatives are available.

RSPA also disagrees with commenters
who stated that RSPA’s proposed use of
the SBA criteria: (1) favors big
businesses over small businesses; (2) is
not one of the determinants allowed by
49 U.S.C. 5108(g)(2)(A); and (3) would
be difficult for potential registrants to
understand and apply to their business
operations. We believe that our goals are
best met by establishing a two-tiered fee
schedule under which a person not
meeting the criterion established for it
by the SBA at 13 CFR 121.201 pays a
larger fee than that required for a small
business. This regulatory approach
provides fee levels that reflect a key
factor contained in 49 U.S.C.
5108(g)(2)(A), specifically, the relative
size of a business.

In addition, this approach generally
addresses the different levels of risk
posed by small businesses that make
fewer and smaller shipments of
hazardous materials as compared to
larger businesses that annually
manufacture, offer, or transport
thousands of tons of hazardous
materials. Five of the specific factors
permitted by 49 U.S.C. 5108 (g)(2)(A) as
fee determinants are indicators of the
level of risk imposed by the registrants,

and two are indicators of the size of the
business. Use of the SBA standards for
differentiating small businesses offers a
simple and direct factor that is
commonly used and established by
Federal regulation. The use of alternate
size criteria would impose additional
burdensome, and significant
recordkeeping requirements on most
registrants.

In relation to the comments
suggesting that a limit be placed on the
number of registrations required from
corporately connected subsidiary
companies, RSPA points out that the
law requires registration of each
“person’’ that engages in certain
activities, and that the definition of
“person” is governed by Section 1 of
Title 1 of the U.S. Code. A corporation
that elects the option of forming itself
into more than one person for whatever
reason also assumes certain legal
responsibilities for each of those
persons, including the requirement to
register.

Many commenters believe that use of
the SBA size criteria would be
confusing to registrants. However, most
businesses are already aware of the
Standard Industrial Classification (SIC)
code applicable to them or can easily
determine that code from the list
published by the SBA on its Internet
web site at the following address:
“http://www.sbaonline.sba.gov/
regulations/siccodes/”. This list also
contains the size standard established
for each SIC code. With few exceptions,
the specified standard is either annual
receipts (as defined in 13 CFR 121.104)
or maximum number of employees (as
defined in 13 CFR 121.106). A company
that considers the size determinant for
its industrial code to be improper can
request SBA to reconsider the standard
by writing to the Assistant
Administrator for Size Standards, Small
Business Administration, 409 3rd Street,
S.W., Washington, D.C. 20416. The SBA
web site also has a link (“http://
www.osha.gov/oshstats/sicser.html”) to
the Occupational Safety and Health
Administration Standard Industrial
Classification search engine for persons
needing a fuller description of the
definition of the businesses included
within particular SIC codes.

For these reasons and based on our
review of comments received in
response to the NPRM and at the public
meetings, we believe that the proposed
two-tiered fee schedule based on SBA
criteria is the most equitable, simple,
and enforceable method for determining
and collecting registration fees.
Therefore, RSPA is adopting, as
proposed, the two-tiered fee schedule
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based on SBA criteria for small
businesses.

With regard to use of SIC codes, RSPA
notes that SBA recently issued a notice
of proposed rulemaking (64 FR 57188,
October 22, 1999) to amend its size
regulations in 13 CFR 121.201 by
establishing small business size
standards for industries defined under
the North American Industry
Classification System (NAICS). In
addition, SBA proposed that the new
size standards be effective for Fiscal
Year 2001, which begins October 1,
2000. SBA estimates that relatively few
firms would gain or lose small business
status as a result of this rule. SBA
intends that, in establishing a new table
of size standards, firms that are now
eligible for Federal small business
programs will remain eligible to the
maximum extent practicable.

A review of the proposed NAICS table
of size standards compared to industries
identified by SIC codes in RSPA’s
regulatory evaluation revealed few
instances in which an entity may lose
its status as a small business.

The two-tiered fee schedule
distributes registration fees according to
a well-established measurement of
business size and ensures the collection
of sufficient funds to support the HMEP
grants program at an enhanced level.
RSPA will achieve its goal of raising
$14.3 million annually (exclusive of
funds collected for administrative
processing), by collecting a fee of $300
(which includes a $25 processing fee)
from an estimated 43,500 registrants
that are small businesses and a fee of
$2,000 (which includes a $25 processing
fee) from an estimated 1,500 registrants
that do not meet the criteria for a small
business. If the number of estimated
new registrants is significantly larger
than RSPA’s current estimate, RSPA
will consider adjusting the registration
fees in subsequent years to avoid
collecting an annual amount in excess
of the $14.3 million required for more
appropriate funding of the HMEP grants
program.

D. Clarification of “Offeror”” and
“Shipper”

Some commenters, such as PMAA,
Petroleum Transportation and Storage
Association (PTSA), AWHMT, and
several public meeting speakers,
requested that RSPA further clarify and
define the terms “offeror” and
“shipper.” These commenters are
particularly concerned about a person’s
name appearing on the shipping paper
and containing the information required
by §§172.202, 172.203, and 172.204.
The commenters’ concern involves an
interpretation [57 FR 48739-41 (October

28, 1992)] by RSPA on activities which
the agency considers as indicia of an
entity’s direct role in causing hazardous
materials to be transported in
commerce. These commenters include
convenience store operators whose
names appear on shipping papers when
they order bulk quantities of gasoline for
resale at their convenience stores. The
referenced interpretation (No. 92—1-
RSPA) was issued by RSPA’s Chief
Counsel in response to a request from
PMAA and QTI Service Corporation.
This interpretation references two
previous interpretations (Nos. 88—1—
RSPA and 89-1-RSPA) issued by
RSPA’s Chief Counsel’s Office in 1988
and 1989 in response to requests from
the National Tank Truck Carriers, Inc.,
and published in the Federal Register
on February 26, 1990 (55 FR 6760-62).

PMAA stated that RSPA’s instructions
and DOT Form F 5800.2 for registration
year 1999-2000 contain a definition of
“offeror” that is in conflict with RSPA’s
official interpretation. RSPA’s
instructions state, *“ If your company’s
name appears on the shipping papers as
the shipper or as one of the shippers,
you have assumed responsibility as an
offeror and must therefore register.”
PMAA pointed out that “Under some
state tax laws, the marketer [who orders
a shipment of gasoline] is named as the
shipper on the shipping papers, since
the state requires the marketer’s name to
be listed since he is the owner of the
product.” PMAA requested RSPA
rewrite the registration instructions to
clarify that the company’s name
appearing on the shipping paper as the
“shipper” does not automatically
require registration as an ““offeror.”

PTSA also requested clarification of
“offeror” and recommended:

RSPA should clarify the term offeror to
include only those functions that relate to the
physical control of hazardous material
shipments. At the very least, RSPA should
allow petroleum marketers who hire common
carriers to include their company name on
the shipping papers as the billing party
without rising to the level of an offeror. This
clarification makes sense because the
common carrier is the only one in the
position to comply with the hazardous
material regulations since it has sole control
over the physical shipment.

The AWHMT disagrees with PMAA
and PTSA and states, “In our view, if a
person’s name appears on a shipping
paper, the person has engaged in a
commercial hazmat transaction and the
person is subject to the HMR and if, for
purposes of this rulemaking, the
shipping paper causes to be transported
hazardous materials which are
placarded, the person should be”
required to pay a registration fee.

RSPA disagrees with PTSA’s position
that only those functions normally
performed by an offeror that “‘relate to
the physical control of hazardous
materials shipments” are appropriate in
determining whether a person is an
offeror of hazardous materials. All of the
functions enumerated in Interpretation
No. 92—-1-RSPA continue to be valid
factors for determining whether a
person is a “shipper” or “offeror.”
These functions, also printed in the
annual registration brochures, include,
but are not limited to, selection of the
packaging for a regulated hazardous
material, physical transfer of hazardous
materials to a carrier, determining
hazard class, preparing shipping papers,
reviewing shipping papers to verify
compliance with the HMR or their
international equivalents, signing
hazardous materials certifications on
shipping papers, placing hazardous
materials markings or placards on
vehicles or packages, and providing
placards to a carrier.

RSPA has carefully considered
PMAA’s request to clarify the advice
given in the registration brochure
extending the term “offeror” to persons
whose name appears as the shipper or
one of the shippers on the shipping
paper. The 1996—97 registration
brochure added a statement to the
discussion of the term “offeror” that if
a company’s name appears on the
shipping papers as the shipper or as one
of the shippers, that company has
assumed responsibility as an offeror and
is therefore required to register. This
does not contradict the 1992
interpretation and was intended to
clarify the circumstances in which
RSPA considers a party to a transaction
to be one of the offerors. In the 1992
interpretation and the two related 1988
and 1989 interpretations (published in
the Federal Register in 1990), RSPA
emphasized the principle that more
than one person may perform one or
more of the functions of an offeror in the
course of a transaction. PMAA and other
commenters now allege that certain
persons who do not engage in any
activity of an offeror nevertheless are
listed as the shipper or one of the
shippers on the shipping papers in
compliance with state tax or other
regulatory requirements.

RSPA agrees that the act of ordering
hazardous materials is not included
within the meaning of “causes to be
transported” and, in and of itself, does
not require registration. Beginning in
Registration Year 2000-2001, RSPA, as
a matter of policy, will no longer
consider the presence of a person’s
name on the shipping paper as the
shipper or one of the shippers as
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conclusive evidence of whether that
person is required to register. The
registration brochure will be revised to
eliminate that statement. Therefore, a
person who purchases a hazardous
material, has his or her name on the
shipping paper as the shipper, and
performs no “offeror”” functions will not
be required to register. However, RSPA
notes that, most commonly, a person
who is named as a “shipper” on a
shipping paper performs one or more of
the functions of an offeror and is
required to register.

Some commenters expressed concern
about applicability of the requirement to
register to persons who return “empty”’
tank cars to the original shipper or to
any other location. Commenters
indicated that this requirement may
have a significant adverse impact on a
number of persons, especially
petroleum marketers. According to
commenters, many petroleum marketers
receive a significant part of their
propane supplies by tank car.
Commenters argued that payment of the
registration fee constitutes a significant
cost of doing business and could absorb
all of the savings realized by
transporting a large volume of propane
by tank car.

RSPA has long held that performance
of functions necessary to assure the safe
return of a tank car or cargo tank motor
vehicle containing residue is subject to
the HMR and clearly within the
meaning of “offering” a hazardous
material for transportation in commerce.
When a propane tank car is unloaded
(but not cleaned and purged), the
petroleum marketer meets RSPA’s
criteria for an “offeror” when it returns
the “empty” tank car to a railroad for
return to the original shipper or another
party. It is not uncommon for an
“empty” tank car to retain several
hundred gallons of product, which in
the case of propane is likely to be
extremely volatile. RSPA considers this
issue to be settled and no comment
submitted to the docket concerning this
matter causes the agency to reconsider
its position.

E. Registration Number Display

The American Trucking Associations
(ATA) asked RSPA to remove the
requirement for a motor carrier to carry
a copy of its current Certificate of
Registration issued by RSPA or another
document bearing the registration
number identified as the “U.S. DOT
Hazmat Reg. No.” on board each truck
and truck tractor as specified in
§107.620 (b). ATA stated:

Other modes of transportation and

shippers are merely required to retain the
registration certificate at their principal place

of business. This is a more reasonable
approach, since the registration certificate
does not measure a motor carrier’s fitness to
transport hazardous materials. It merely
identifies who has or has not paid a fee to
RSPA. As this is merely a record keeping
requirement to prove payment of the fee, a
large portion of enforcement should be
accomplished during safety and compliance
reviews at the motor carrier’s place of
business instead of at the roadside during a
driver/vehicle inspection.

Roadside enforcement is a key
element of enforcement of the
registration rule. Keeping records only
at the motor carriers’s place of business
instead of in the motor vehicle where
they are readily accessible for
inspection would adversely impact
enforcement efforts by Federal motor
carrier inspectors and their partners in
the States. A single day of roadside
inspections enables inspectors to
efficiently verify the registration status
of a large number of carriers. Therefore,
RSPA is not changing the requirement
that a copy of the Certificate of
Registration or another document
bearing the registration number
identified as the “US DOT Hazmat Reg.
No.” be on board each truck and truck
tractor.

F. Constitutionality of Program

PMAA asserts that the registration fee
is a “tax” and constitutionally deficient.
It claims that the registration fee is
unconstitutional because the
“originations” clause in Article I § 7 of
the Constitution provides that “[a]ll
bills for raising revenue shall originate
in the House of Representatives.”
According to PMAA, the 1990
amendments (as enacted in the
Hazardous Materials Transportation
Uniform Safety Act of 1990 (HMTUSA),
Pub. L. 101-615) “originated as a bill in
the Senate.” Next, PMAA claims that,
because Article I § 8 of the Constitution
provides that “Congress shall have
power to lay and collect taxes,” the
authority to set and collect a registration
fee has been improperly delegated to
DOT. Third, PMAA contends that the
registration fee violates the “equal
protection component of the Fifth
Amendment due process” because it is
not “rationally related to a legitimate
government objective” and it “‘unfairly
discriminates against small
transporters.”

The Supreme Court has made it clear
that the “originations” clause in Article
1§7 applies only to “a statute that raises
revenue to support Government
generally.” United States v. Munoz-
Flores, 495 U.S. 385, 398 (1990). The
Court cited its prior decision that
“revenue bills are those that levy taxes
in the strict sense of the word, and are

not bills for other purposes which may
incidentally create revenue,” so that “a
statute that creates a particular
governmental program and that raises
revenue to support that program” is not
a “bill for raising revenue” within the
meaning of the originations clause. 495
U.S. at 397, 398. HMTUSA created a
specific governmental program, the
HMEP grants program, and devised the
registration fee to support that specific
program. Under the Supreme Court’s
long-standing interpretation, the
registration fee is not subject to the
originations clause, and it is
unnecessary to undertake the sometimes
difficult task of determining the body of
Congress in which a particular statutory
provision originated. Moreover, cases
such as United States v. Sperry Corp.,
493 U.S. 52, 66 (1989), and United
States v. Munoz-Flores, 863 F.2d 654,
660—61 (9th Cir. 1988), rev’d on other
grounds, 495 U.S. 385 (1990), discredit
PMAA'’s theory that the number of the
bill enacted into law determines the
house in which the specific provision in
the bill originated. In these cases, the
court analyzed where the specific fee
provision actually originated. According
to AWHMT, the registration fee was first
proposed in a House bill, which the
Senate then substituted ““for the Senate
bill and returned the bill to the House
with a Senate number.”

The Supreme Court has also clarified
that a single, straightforward principle
governs Congress’s power to delegate to
an administrative agency the authority
to set a fee, regardless of whether the
“fee” is found to be ““a form of taxation
because some of the administrative costs
paid by the regulated parties inure to
the benefit of the public rather than
directly to the benefit of those parties.”
Skinner v. Mid-America Pipeline Co.,
490 U.S. 212, 223 (1989). Under that
principle, delegation is permitted ““so
long as Congress provides an
administrative agency with standards
guiding its actions such that a court
could ascertain whether the will of
Congress has been obeyed.”” 490 U.S. at
218 (internal quotation marks omitted).
Section 5108 contains clear standards,
which RSPA has followed in developing
this rule, with respect to both the
amount of the registration fee and the
persons that may be required to register
and pay the fee. RSPA notes that
§5108(g)(2) provides that the Secretary
may set the amount of the registration
fee based on the amount needed to carry
out the HMEP grants program. That is
exactly the basis on which RSPA has
determined the total amount to be raised
in registration fees. With the total
amount set in this fashion, and the
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permissible $250-$5,000 range of the
registration fee specified, there are
sufficient standards in the law against
which to measure RSPA’s actions.

As explained in the NPRM, RSPA also
believes that the registration fee should
be “fair” in terms of having “an equity
factor that reflects the differences
between the risk imposed on the public
by the business activities of large and
small businesses,”” and also being
“simple, straightforward, and easily
implemented and enforced.” 64 FR at
18790. RSPA does not read §5108(g)(2)
as requiring a single fee for all
registrants nor, however, does it believe
that it must provide perfect equity
among all persons that are required to
register. The Supreme Court has
commented that the due process and
equal protection clauses do not
guarantee perfection in treatment, but
rather protect against governmental
actions “‘that are downright irrational.”
Hudson v. United States, U.S.__,118
S.Ct. 488, 495 (1997). The use of
registration fees to fund training and
planning for emergency response to a
hazardous material incident in
transportation is clearly a rational
governmental action. Congress
perceived a nationwide need and
fashioned a nationwide program to
address that need. The fact that all
businesses, including both small and
“large, national transporters,” pay local
taxes that may (or may not) be used by
their local communities to train and
plan for emergency response to
transportation incidents involving
hazardous materials is not a
constitutional infirmity in a program
that uses a national registration fee
program to benefit all communities that
respond to hazardous materials
incidents in transportation. RSPA sees
no discrimination against small
businesses that pay the minimum fee
(under the current program) or (under
the program applicable after July 1,
2000) a significantly lower registration
fee than a company that is not a small
business. As discussed elsewhere (see
Section III.C), the dividing line between
a small business that will pay a $300 fee
and a larger one that will pay a $2,000
fee is based on the size determinations
of the Small Business Administration,
which, even if not perfect, are
appropriate bases for apportioning the
costs of funding the HMEP grants
program.

G. Statutory Language and Intent

PMAA and others argued that RSPA’s
proposal departs from the statutory
language and intent. PMAA stated that
Congress meant to apply the registration
fee only to ““large, national hazmat

offerors and transporters” who are
directly involved in interstate
commerce, and not to an offeror or
carrier of “any placarded load,” because
that criterion is not set forth in
§5108(a)(1). It also contended that the
proposed exception for farmers is a
political “call”” which is not authorized
in the statute and violates Article I § 8
of the Constitution. The Agricultural
Retailers Association (ARA)
acknowledged that the statute allows
RSPA the discretion to require “any
hazmat carrier” to register, but it
“believes Congress contemplated this to
operate on a carrier-by-carrier basis, and
not to operate in an across-the-board
fashion.” ARA urged RSPA to explain
Congress’s intent in setting the
mandatory registration criteria in
§5108(a)(1) and the authority in
§5108(a)(2) for RSPA to require
additional persons to register. Senator
Conrad Burns (R-MT) expressed concern
that the proposed rule contravenes the
1992 technical correction that added the
words “except in a bulk package” to the
mandatory registration provision now
codified at § 5108(a)(1)(E), because it
will require persons other than farmers
who offer or transport nurse tanks with
a capacity less than 3,500 gallons to
register. PMAA also agreed with other
commenters who stated that RSPA
should not base the amount of the
registration fee on business size instead
of the “eight specific factors” listed in
§5108(g)(2)(A), and it urged RSPA to
wait until congressional reauthorization
of the appropriations language in § 5127
before increasing the registration fee.

RSPA believes that §5108(a)(2)
clearly reflects Congress’s intent to
allow the Secretary to require any
person ‘“‘transporting or causing to be
transported hazardous material in
commerce” to pay the registration fee.
As reported by the House Committee on
Energy and Commerce in April 1990,
H.R. 3520 would have required all
offerors and transporters of hazardous
materials (among others) to register and
allowed the Secretary to “‘exempt any
class or category of persons from the
requirement of this paragraph.” H.R.
Rep. No. 101-444, Part 1, at 80 (Apr. 3,
1990). In contrast, the Senate bill
reported in August 1990 contained a
provision requiring the Secretary to
“initiate a rulemaking proceeding
concerning the need to establish annual
or other registration requirements for
persons or any class or category of
persons who transport, ship, or cause to
be transported or shipped in commerce
hazardous materials * * *”” S. Rep. No.
101-449 (Aug. 30, 1990), at 1990
U.S.C.C.A.N. 4595, 4623. These two

approaches evolved into the provisions
in HMTUSA specifying five categories
for which registration is mandatory plus
the authority for the Secretary to require
other persons to register. Congress
clearly left to the Secretary’s discretion
the determination of which additional
categories of persons would be required
to register and pay a registration fee,
including the creation of exceptions
from these categories. This conclusion is
fully consistent with the direction in
§5103(b)(1) for the Secretary to
“prescribe regulations for the safe
transportation of hazardous materials
“in intrastate * * * commerce” and the
broad definition of “commerce” in
§5102(1). Accordingly, RSPA has
applied the registration requirement to
purely intrastate carriers since 1992. See
57 FR 30620, 30622, 30630 (July 9,
1992).

RSPA does not believe that Congress
somehow intended the agency to require
additional persons to register under
§5108(a)(2) “on a carrier-by-carrier
basis,” as ARA suggests. Nor does RSPA
agree that an exception for farmers from
the additional categories of persons to
be required to register is irrational,
improper, or inconsistent with the will
of Congress as expressed in the 1992
technical correction that added the
words “except in bulk packagings” to
current §5108(a)(1)(E). The technical
correction enacted in Public Law 102—
508 removed a contradiction between
two categories for which registration
was mandatory in HMTUSA. As enacted
in 1990, one provision of HMTUSA
required a person to register if it offers
or transports hazardous materials in a
bulk packaging, container, or tank that
has a capacity of 3,500 gallons or more.
However, another provision of
HMTUSA required registration by a
shipper or carrier of any shipment of at
least 5,000 pounds of a class of
hazardous materials for which
placarding of a vehicle, rail car, or
freight container is required under
RSPA’s regulations. This meant that a
shipper or carrier of hazardous materials
(such as anhydrous ammonia) in a nurse
tank or other bulk packaging with a
1,000-gallon capacity was covered by
the latter provision (because the
shipment weighed more than 5,000
pounds) but left out of the former
provision. To eliminate this
inconsistency, the law was clarified by
adding the phrase “except in a bulk
packaging” to the latter criterion. The
1992 technical change modified the
language related to statutorily-mandated
registrations and was not related to
additional registrations that the
Secretary could require by regulation.
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Nothing in P.L. 102-508 or its
legislative history restricts the
Secretary’s discretion to require
additional persons to register under
§5108(a)(2).

In summary, this regulation is
consistent with the Secretary’s
§ 5108(a)(2) authority to require
additional persons to register and with
the Secretary’s § 5108(g)(2) authority to
impose an annual fee based on at least
one of several criteria. These criteria
include several that support this
regulation: (1) The type of hazardous
material transported or caused to be
transported; (2) the amount of such
hazardous material; (3) the threat to
property, individuals, and the
environment from an accident or
incident involving such hazardous
materials; and (4) other factors the
Secretary considers appropriate.

H. FY 2000 Hazardous Materials
Program Funding

In the NPRM, RSPA noted that the
Administration’s Fiscal Year 2000
Budget and Hazardous Materials
Transportation Reauthorization
proposals to Congress include
legislative authority to fund RSPA’s
entire Hazardous Materials Safety
Program from the registration fee
program, beginning with the fourth
quarter of fiscal year 2000.

Several commenters expressed
opposition to RSPA funding the entire
Hazardous Materials Safety Program
from the registration fee program. The
Chemical Manufacturers Association
(CMA) stated, “CMA believes that the
Hazardous Materials Safety Program
(excluding the registration program)
should continue to be funded through
general purpose funds; user fees should
not be assessed for a program that
benefits the general public. CMA also
questions whether user fees of that
scope could be assessed in a fair and
equitable manner. CMA’s willingness to
support RSPA’s proposals in this NPRM
does not extend to funding the entire
Hazardous Materials Safety Program
through the fees collected from the
registration program.”

The American Petroleum Institute
(API) is also opposed to this proposal to
Congress. API stated: “API does not
believe that user fees are the appropriate
method to fund the hazardous materials
transportation program as its reason for
existing is by design, to protect the
public against risks to life and property
that may result from the transportation
of hazardous materials.”

The Association of American
Railroads (AAR) expressed its
opposition to funding RSPA’s
Hazardous Materials Safety Program

through registration fees, and stated,
“AAR has consistently opposed
requiring the regulated community to
fund the hazardous materials program.
That position extends to using
registration fees to pay for RSPA’s
hazardous materials program.”

The Sulfur Institute expressed its
concern about possibly funding RSPA’s
hazardous materials program from
registration fees and believed the
proposal needed more clarification to
reduce potential confusion.

The proposal to fund RSPA’s entire
hazardous materials safety program
from the registration fee program is
unrelated to this rulemaking. The
reauthorization proposal is currently
pending in Congress, but the FY 2000
budget does not include fourth quarter
funding of the entire program through
registration fees. If Congress takes action
on the reauthorization proposal, RSPA
will take appropriate action.

IV. Rulemaking Analysis and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is considered a
significant regulatory action under
section 3(f) of Executive Order 12866
and, therefore, was reviewed by the
Office of Management and Budget. This
final rule is considered significant
under the Regulatory Policies and
Procedures of the Department of
Transportation (44 FR 11034). A
regulatory evaluation is available for
review in the public docket. This final
rule is intended to collect annual
registration fees in the amount of $14.3
million to support the HMEP grants
program. Because Federal hazardous
materials transportation law mandates
the establishment and collection of fees,
the discretionary aspects of this
rulemaking are limited to setting the
amount of the fees within the statutory
range for each person subject to the
registration program, and to extending
the registration requirements to persons
who transport or cause the
transportation of hazardous materials
but who are not specifically required to
register by law. The increased fees are
not related to the operational cost of
RSPA’s hazardous materials safety
program. The fees to be paid by shippers
and carriers of certain hazardous
materials in transportation are related to
the benefits received by these persons
from the sale and transportation of
hazardous materials and from
emergency preparedness and response
services provided by public sector
resources. The fees are also related to
expenses incurred by State, Native
American tribal, and local governments

in carrying out hazardous materials
emergency preparedness and response
activities.

B. Executive Order 13132

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism’). This final rule
does not adopt any regulation that:

(1) Has substantial direct effects on
the States, the relationship between the
national government and the States, or
the distribution of power and
responsibilities among the various
levels of government;

(2) Imposes substantial direct
compliance costs on State and local
governments; or

(3) Preempts state law.

Therefore, the consultation and
funding requirements of Executive
Order 13132 do not apply.

C. Executive Order 13084

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13084 do not apply.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-611) requires each agency to
analyze proposed regulations and assess
their impact on small businesses and
other small entities to determine
whether the proposed rule is expected
to have a significant impact on a
substantial number of small entities.
Based on our assessment in the
accompanying regulatory evaluation,
and the absence of contradictory
information submitted to the docket
during the public comment period, I
certify that the requirements adopted in
this final rule are applicable to a
substantial number of small businesses,
but that the economic impact on these
small businesses will not be significant.

Objectives and Legal Basis for the Final
Rule

The goal of this rulemaking is to
increase annual funding for the national
Hazardous Materials Emergency
Preparedness (HMEP) grants program
from the current level of approximately
$6.8 million to $14.3 million. Federal
hazardous materials transportation law
(49 U.S.C. 5108) directs the Secretary of
Transportation to prescribe regulations
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for the filing of a registration statement,
and payment of an annual fee, by each
person transporting or causing to be
transported in commerce: (1) A
highway-route controlled quantity of
Class 7 (radioactive) materials; (2) More
than 55 pounds of a Division 1.1, 1.2,
or 1.3 (explosive) material in a motor
vehicle, rail car, or freight container; (3)
A package containing more than one
liter of a hazardous material designated
as extremely toxic by inhalation (Zone
A); (4) A hazardous material in a bulk
packaging, container, or tank with a
capacity equal to or greater than 3,500
gallons for liquids or gases, or more than
468 cubic feet for solids; or (5) A
shipment in other than a bulk packaging
of 5,000 pounds or more gross weight of
a class of hazardous materials for which
placarding of a vehicle, rail car, or
freight container is required. In
addition, § 5108 permits the Secretary to
extend registration requirements to
persons who: (1) Transport or cause to
be transported hazardous materials in
commerce but do not engage in the
activities listed above; or (2)
Manufacture, fabricate, mark, maintain,
recondition, repair, or test packagings
that the persons represents, marks,
certifies, or sells for use in transporting
in commerce hazardous materials.
Section 5108 directs the Secretary to
impose and collect an annual fee of
between $250 and $5,000 from each
person required to prepare and file a
registration statement. Since 1992,
RSPA has chosen to require registration
only by those persons under a statutory
obligation to do so, and to assess the
minimum registration fee of $250 (plus
$50 for processing).

Under the current regulations, the
approximately 27,000 persons that
register and pay the fee of $250 generate
annually funds in the amount of $6.8
million. As indicated elsewhere in this
preamble, that $6.8 million is
inadequate to meet funding levels
necessary to carry out critical elements
($7.8 million for training grants, and $5
million for planning grants) of § 5116 of
the law at the levels intended by
Congress. The means adopted in this
final rule for collecting sufficient
monies to adequately fund the HMEP
grants program is determined to be the
best of all evaluated alternatives. This is
particularly the case with regard to the
potential impact on small businesses.

Identification of Potentially Affected
Small Entities

Unless alternative definitions have
been established by the agency in
consultation with the Small Business
Administration (SBA), the definition of
“small business” has the same meaning

as under the Small Business Act. Since
RSPA has established no such special
definition, we employ the thresholds
established by SBA and codified at 13
CFR 121.201.

Expanded Scope of Registration Rule.
As noted in the preamble to this rule
and the associated regulatory
evaluation, RSPA anticipates an
additional 15,000 to 18,000 persons will
be required to register each year, with
all but 500 of those persons being small
businesses. Of this expanded base of
registrants, RSPA estimates that
potentially as many as 7,000 dealers of
refined petroleum products (residential
fuel oil, diesel fuel, propane, gasoline,
etc.) comprise the single greatest
segment of industry engaged in the
transportation of hazardous materials
that will now be required to prepare and
file a registration statement and pay the
required fee. Essentially all of these
newly affected entities (a substantial
number) are thought to meet the
applicable SBA criteria for a small
business, thereby subjecting them to an
annual fee of $300 (including a $25
processing fee).

Based on RSPA’s assessment of
generally available information, we
believe the following is a reasonable
generalization of the scope of operations
for some of the smaller of small
businesses engaged in the distribution
of petroleum products. For liquid
petroleum products, we considered a
theoretical marketer operating three
small cargo tank motor vehicles for an
average annual delivery to residences of
2 million gallons of distillate number 2
(home heating oil). For liquefied gases,
we considered a theoretical marketer
operating three small cargo tank motor
vehicles for an annual delivery to
residences of 400,000 gallons of
consumer grade propane.

For the smaller marketer of liquid
petroleum products, RSPA notes that
over the five-year period between 1994—
1998, the national average price per
gallon by all sellers of distillate number
2 to residences (excluding tax) ranged
from $0.852 to $0.989. (Source: Energy
Information Administration, Annual
Energy Review, All Sellers Sales Prices
for Selected Petroleum Products, 1983—
1998). With sales of 2 million gallons
per year, the business would generate
annual revenues of at least $1.7 million.
Given this scenario, the $300
registration fee represents 0.000176% of
sales, which is an amount that should
not have a significant impact on the
viability of the business. In fact, it is
more reasonable to expect that rather
than absorbing the $300 fee as overhead,
the fuels dealer would pass this cost on
to the ultimate consumer. Of 2 million

gallons sold, the $300 fee represents an
additional cost per gallon of $0.00015,
or an increased cost to the consumer of
$0.02 on a delivery of 150 gallons of
distillate number 2. It is unlikely that a
consumer would choose an alternate
source of energy on the basis of such a
price increase.

For the smaller marketer of liquefied
gas products, RSPA notes that over the
five-year period between 1994-1998, the
national average price per gallon by all
sellers of consumer grade propane
(excluding tax) ranged from $0.766 to
$0.886. (Source: Energy Information
Administration, Annual Energy Review,
All Sellers Sales Prices for Selected
Petroleum Products, 1983—1998). With
sales of 400,000 gallons per year, the
business would generate annual
revenues of at least $306,000. Given this
scenario, the $300 registration fee
represents 0.001% of sales, an amount
that should not have a significant
impact on the viability of the business.
In fact, it is more reasonable to expect
that rather than absorbing the $300 fee
as overhead, the propane marketer
would pass this cost on to the ultimate
consumer. Of 400,000 gallons sold, the
$300 fee represents an additional cost
per gallon of $0.00075, or an increased
cost to the consumer of $0.11 on a
delivery of 150 gallons of propane. It is
unlikely that a consumer would choose
an alternate source of energy on the
basis of such a price increase.

Alternate Requirements for Small
Businesses

The Regulatory Flexibility Act
suggests that it may be possible to
establish exceptions and differing
compliance standards for small business
and still meet the objectives of the
applicable regulatory statutes. RSPA
believes it has met that goal through the
adoption of a two-tier fee schedule in
which a small business must pay an
annual fee of $300 (including a $25
processing fee) while persons that do
not meet SBA criteria for a small
business must pay an annual fee of
$2,000 (including a $25 processing fee).

Conclusion

For small businesses, the cost of
compliance with the requirement
adopted in this final rule is so little that
RSPA is confident that it will not have
a significant impact on their ability to
continue to successfully conduct
operations related to the transportation
of placarded shipments of hazardous
materials. Based on its analysis, RSPA
determined that although the
requirement adopted in this final rule
applies to a substantial number of small
businesses, its economic burden is not
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significant, even for the smaller of the
universe of affected small businesses.

E. Unfunded Mandates Reform Act of
1995

This final rule will not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It will not result in costs of $100
million or more, in the aggregate, to any
of the following: State, local, or Native
American tribal governments, or the
private sector. This final rule is the least
burdensome alternative that achieves
the objectives of the rule.

F. Paperwork Reduction Act

Under 49 U.S.C. 5108(i), reporting
and recordkeeping requirements
pertaining to the registration rule are
specifically excepted from the
information management requirements
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

G. Impact on Business Processes and
Computer Systems

We do not want to impose new
requirements that would mandate
business process changes when the
resources necessary to implement those
requirements would otherwise be
applied to “Y2K” or related computer
problems. This final rule does not
mandate business process changes or
require modifications to computer
systems. Because this rule does not
affect organizations’ ability to respond
to those problems, we are not delaying
the effectiveness of the requirements.

H. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document may be used
to cross-reference this action with the
Unified Agenda.

List of Subjects in 49 CFR Part 107

Administrative practice and
procedure, Hazardous materials
transportation, Penalties, Reporting and
record keeping requirements.

In consideration of the foregoing, 49
CFR part 107 is amended as follows:

PART 107—HAZARDOUS MATERIALS
PROGRAM PROCEDURES

Subpart G—Registration of Persons
Who Offer or Transport Hazardous
Materials

1. The authority citation for part 107
continues to read as follows:

Authority: 49 U.S.C. 5101-5127, 44701;
Sec 212-213, Pub.L. 104—121, 110 Stat. 857;
49 CFR 1.45, 1.53

2. Section 107.601 is revised to read
as follows:

§107.601 Applicability.

(a) The registration and fee
requirements of this subpart apply to
any person who offers for
transportation, or transports, in foreign,
interstate or intrastate commerce—

(1) A highway route-controlled
quantity of a Class 7 (radioactive)
material, as defined in § 173.403 of this
chapter;

(2) More than 25 kg (55 pounds) of a
Division 1.1,1.2.0r 1.3 (explosive)
material (see § 173.50 of this chapter) in
a motor vehicle, rail car or freight
container;

(3) More than one L (1.06 quarts) per
package of a material extremely toxic by
inhalation (i.e., “‘material poisonous by
inhalation,” as defined in § 171.8 of this
chapter, that meets the criteria for
“hazard zone A,” as specified in
§§173.116(a) or 173.133(a) of this
chapter);

(4) A shipment of a quantity of
hazardous materials in a bulk packaging
(see §171.8 of this chapter) having a
capacity equal to or greater than 13,248
L (3,500 gallons) for liquids or gases or
more than 13.24 cubic meters (468 cubic
feet) for solids;

(5) A shipment in other than a bulk
packaging of 2,268 kg (5,000 pounds)
gross weight or more of one class of
hazardous materials for which
placarding of a vehicle, rail car, or
freight container is required for that
class, under the provisions of subpart F
of part 172 of this chapter; or

(%) Except as provided in paragraph
(b) of this section, a quantity of
hazardous material that requires
placarding, under provisions of subpart
F of part 172 of this chapter.

(b)pParagraph (a)(6) of this section
does not apply to those activities of a
farmer, as defined in § 171.8 of this
chapter, that are in direct support of the
farmer’s farming operations.

(c) In this subpart, the term
“shipment” means the offering or
loading of hazardous material at one
loading facility using one transport
vehicle, or the transport of that transport
vehicle.

3.In §107.608, paragraphs (a), (b),
and (d) are revised to read as follows:

§107.608 General registration
requirements.

(a) Except as provided in § 107.616(d),
each person subject to this subpart must
submit a complete and accurate
registration statement on DOT Form F

5800.2 not later than June 30 for each
registration year, or in time to comply
with paragraph (b) of this section,
whichever is later. Each registration
year begins on July 1 and ends on June
30 of the following year.

(b) No person required to file a
registration statement may transport a
hazardous material or cause a hazardous
material to be transported or shipped,
unless such person has on file, in
accordance with §107.620, a current
Certificate of Registration in accordance
with the requirements of this subpart.

* * * * *

(d) Copies of DOT Form F 5800.2 and
instructions for its completion may be
obtained from the Hazardous Materials
Registration Program, DHM-60, U.S.
Department of Transportation,
Washington, DC 20590-0001, by calling
617-494-2545 or 202—-366—4109, or via
the Internet at “‘http://hazmat.dot.gov”.

* * * * *

4. Section 107.612 is revised to read
as follows:

§107.612 Amount of fee.

(a) Registration year 1999-2000 and
earlier. For all registration years through
1999-2000, each person subject to the
requirements of § 107.601(a)(1)—(5) of
this subpart must pay an annual fee of
$300 (which includes a $50 processing
fee).

(b) Registration year 2000-2001 and
following. For each registration year
beginning with 2000-2001, each person
subject to the requirements of this
subpart must pay an annual fee as
follows:

(1) Small business. Each person that
qualifies as a small business under
criteria specified in 13 CFR part 121
applicable to the standard industrial
classification (SIC) code that describes
that person’s primary commercial
activity must pay an annual fee of $275
and the processing fee required by
paragraph (b)(3) of this section.

(2) Other than a small business. Each
person that does not meet criteria
specified in paragraph (b)(1) of this
section must pay an annual fee of
$1,975 and the processing fee required
by paragraph (b)(3) of this section.

(3) Processing fee. The processing fee
is $25 for each registration statement
filed. A single statement may be filed for
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one, two, or three registration years as
provided in § 107.616(c).

5.In §107.616, paragraphs (c) and
(d)(2) are revised to read as follows:

§107.616 Payment procedures.

* * * * *

(c) Payment must correspond to the
total fees properly calculated in the
“Amount Due” block of the DOT form
F 5800.2. A person may elect to register
and pay the required fees for up to three
registration years by filing one complete
and accurate registration statement.

(d) E

(2) Pay a registration and processing
fee of $350 (including a $50 expedited
handling fee). For registration years
2000-2001 and following, persons who
do not meet the criteria for a small
business, as specified in § 107.612(b)(1),
must enclose an additional payment of
$1,700 with the expedited follow-up
material, for a total of $2,050 (including
a $50 expedited handling fee); and

* * * * *

Issued in Washington, D.C. on February 8,
2000, under authority delegated in 49 CFR
part 1.

Kelley S. Coyner,

Administrator.

[FR Doc. 00-3300 Filed 2—11-00; 8:45 am]
BILLING CODE 4910-60—P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 172

[Docket No. RSPA—-2000-6744 (HM-145L)]
RIN 2137-AD39

Hazardous Materials: Hazardous
Substances—Revisions

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Final rule.

SUMMARY: In this final rule, RSPA is
amending the Hazardous Materials
Regulations (HMR) by revising the “List
of Hazardous Substances and Reportable
Quantities” that appears in Appendix A,
“Hazardous Substances other than
Radionuclides,” to the Hazardous
Materials Table. This action is necessary
to comply with the Superfund
Amendments and Reauthorization Act
(SARA) of 1986, which amended the
Comprehensive Environmental
Response, Compensation and Liability
Act of 1980 (CERCLA) to mandate that
RSPA regulate, under the HMR, all
hazardous substances designated by the
Environmental Protection Agency

(EPA). The intended effect of this action
is to enable shippers and carriers to
identify CERCLA hazardous substances,
thereby enabling them to comply with
all applicable HMR requirements and to
make the required notifications if a
discharge of a hazardous substance
occurs. No notice of proposed
rulemaking (NPRM) has preceded this
final rule because, in light of RSPA’s
lack of discretion concerning the
regulation of hazardous substances
under the HMR, RSPA finds that under
the Administrative Procedure Act notice
would serve no purpose and thus is
unnecessary.

DATES: This amendment is effective on
August 14, 2000. However, immediate
compliance with the regulations as
amended herein is authorized.

FOR FURTHER INFORMATION CONTACT:
Michael Johnsen (202) 366—8553, Office
of Hazardous Materials Standards,
RSPA, 400 7th Street, SW, Washington,
DC 20590. Questions about hazardous
substance designations or reportable
quantities should be directed to the
Environmental Protection Agency (EPA)
at the RCRA/Superfund hotline at (800)
424-9346 or, in Washington, DC, (202)
382-3000.

SUPPLEMENTARY INFORMATION:

I. Background

Section 202 of SARA (Pub. L. 99-499)
amended Section 306(a) of CERCLA
(Pub. L. 96-510), 42 U.S.C. 9656(a), by
requiring the Secretary of
Transportation to list and regulate
hazardous substances, listed or
designated under Section 101(14) of
CERCLA, 42 U.S.C. 9601(14), as
hazardous materials under the Federal
hazardous materials transportation law
(49 U.S.C. 5101-5127). RSPA carries out
the rulemaking responsibilities of the
Secretary of Transportation under the
Federal hazardous materials
transportation law, 49 CFR 1.53(b). This
final rule is necessary to comply with 42
U.S.C. 9656(a) as amended by section
202 of SARA.

In carrying out that statutory mandate,
RSPA has no discretion to determine
what is or is not a hazardous substance
or the appropriate reportable quantity
(RQ) for materials designated as
hazardous substances. This authority is
vested in EPA. Therefore, under the
CERCLA scheme, EPA must issue final
rules amending the list of CERCLA
hazardous substances, including
adjusting RQs, before RSPA can amend
its list of hazardous substances. In the
preamble to a final rule on this subject
issued under Docket HM—145F (51 FR
42174; November 21, 1986), RSPA
included the following statement:

It is RSPA’s intention to make changes
from time to time to the list of hazardous
substances or their RQ’s in the Appendix as
adjustments are made by EPA.

This rulemaking adjusts the “List of
Hazardous Substances and Reportable
Quantities” that appears in Appendix A
to §172.101, based on the following
final rules that were published by EPA
in the Federal Register and added and
removed entries to the EPA table in 40
CFR 302.4 List of Hazardous Substances
and Reportable Quantities under
CERCLA:

June 17, 1997 (62 FR 32974) rule added
three new waste codes (K156, K157,
K158) from the industrial
production of carbamate chemicals;

May 4, 1998 (63 FR 24596) rule added
2,4,6-Tribromophenol and an
associated waste code (K140);

August 6, 1998 (63 FR 42110) rule
added four waste codes from
petroleum refining (K169, K170,
K171, K172); and

December 15, 1998 (63 FR 69116) rule
removed caprolactam.

This rulemaking will enable shippers
and carriers to identify CERCLA
hazardous substances and thereby
enable them to comply with all
applicable HMR requirements and to
make the required notifications if a
discharge of a hazardous substance
occurs. In addition to the reporting
requirements of the HMR found in
§§171.15 and 171.16, a discharge of a
hazardous substance is subject to EPA
reporting requirements at 40 CFR 302.6
and may be subject to the reporting
requirements of the U.S. Coast Guard at
33 CFR 153.203.

II. Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule is not considered a
significant regulatory action under
section 3(f) of Executive Order 12866
and, therefore, was not reviewed by the
Office of Management and Budget. The
rule is not considered significant under
the Regulatory Policies and Procedures
of the Department of Transportation (44
FR 11034). Because of the minimal
economic impact of this rule,
preparation of a regulatory impact
analysis or a regulatory evaluation is not
warranted.

B. Executive Order 13132

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism’). This final rule
does preempt State, local, and Indian
tribe requirements but does not adopt
any regulation that has substantial
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direct effects on the States, the
relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

This final rule addresses designation
of hazardous material and preempts
state, local, or Indian tribe requirements
not meeting the “substantively the
same” standard. This rule is required by
law. Federal hazardous materials
transportation law provides at section
5125(b)(2) that if RSPA issues a
regulation concerning any of the
covered subjects, RSPA must determine
and publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of the final rule and not later
than two years after the date of issuance.
The effective date of Federal preemption
for these requirements is May 15, 2000.

C. Executive Order 13084

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13084 do not apply.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review most regulations to assess their
impact on small entities unless the
agency determines that a rule is not
expected to have a significant impact on
a substantial number of small entities.
Because this rule was not preceded by
an NPRM, however, the Regulatory
Flexibility Act does not apply to it and
no assessment is required. EPA
addressed the Regulatory Flexibility Act
when it made the hazardous substances
designations and changes reflected in
this rule.

E. Paperwork Reduction Act

This final rule does not impose any
new information collection burdens.

F. Regulation Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN contained in the heading
of this document can be used to cross-
reference this action with the Unified
Agenda.

G. Unfunded Mandates Reform Act

This final rule imposes no mandates
and thus does not impose unfunded
mandates under the Unfunded
Mandates Reform Act of 1995.

H. Impact on Business Processes and
Computer Systems

We do not want to impose new
requirements that would mandate
business process changes when the
resources necessary to implement those
requirements would otherwise be
applied to “Y2K” or related computer
problems. This final rule does not
mandate business process changes or
require modifications to computer
systems. Because this rule does not
affect organizations’ ability to respond
to those problems, we are not delaying
the effectiveness of the requirements.

List of Subjects in 49 CFR Part 172

Hazardous materials transportation,
Hazardous wastes, Labels, Markings,
Packaging and containers, Reporting
and recordkeeping requirements.

In consideration of the foregoing, part
172 of Title 49, Code of Federal
Regulations, is amended as follows:

PART 172—HAZARDOUS MATERIALS
TABLE, SPECIAL PROVISIONS,
HAZARDOUS MATERIALS
COMMUNICATIONS, EMERGENCY
RESPONSE INFORMATION, AND
TRAINING REQUIREMENTS

1. The authority citation for part 172
continues to read as follows:

Authority: 49 U.S.C. 5101-5127; 49 CFR
1.53.

2. In Appendix A to §172.101, Table
1 is amended by removing and adding,
in listed order, the following entries to
read as follows:

Appendix A to §172.101—List of
Hazardous Substances and Reportable
Quantities

* * * * *

TABLE 1 TO APPENDIX A—HAZARDOUS
SUBSTANCES OTHER THAN RADIO-
NUCLIDES

Reportable
quantity
Hazardous substance (RQ)
pounds
(kilograms)
[REMOVE]

* * * * *
Caprolactam ........ccccoeeeeeviieennne 5000
* * * * *

[ADD]

* * * * *
2,4,6-Tribromophenol ............... 100
K140 100
K156 1
K157 1
K158 1
K169 10

1

1

1
* * * * *

Issued in Washington, DC on February 3,
2000 under authority delegated in 49 CFR
Part 1.

Kelley S. Coyner,

Administrator, Research and Special
Programs Administration.

[FR Doc. 00-3379 Filed 2—11-00; 8:45 am]
BILLING CODE 4910-60-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1735

RIN 2550-AA08

Implementation of the Equal Access to
Justice Act

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Proposed regulation.

SUMMARY: The Office of Federal Housing
Enterprise Oversight (OFHEQ) is
proposing a regulation that would
implement the Equal Access to Justice
Act (Act). The Act provides for the
award of fees and other expenses to
eligible individuals and entities that are
parties to adversary adjudications before
the Federal government. The proposed
regulation would establish procedures
for the filing and consideration of
applications for awards of fees and
expenses in connection with adversary
adjudications before OFHEO.

DATES: Written comments on the
proposed regulation must be received by
April 14, 2000.

ADDRESSES: Send written comments
concerning the proposed regulation to
Anne E. Dewey, General Counsel, Office
of Federal Housing Enterprise
Oversight, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552. Written
comments may also be sent to Ms.
Dewey by electronic mail at
RegComments@OFHEQ.gov.

FOR FURTHER INFORMATION CONTACT:
Isabella W. Sammons, Associate General
Counsel, telephone (202) 414-3790, (not
a toll-free number), Office of Federal
Housing Enterprise Oversight, Fourth
Floor, 1700 G Street, NW., Washington,
DC 20552. The telephone number for
the Telecommunications Device for the
Deaf is (800) 877—8339.

SUPPLEMENTARY INFORMATION:

Background

The Equal Access to Justice Act (Act),
5 U.S.C. 504, provides that eligible
individuals and entities that are parties
to adversary adjudications before
Federal agencies may file an application
for an award of fees and other expenses.
Eligible parties may receive an award
for fees and other expenses incurred by
them in connection with an adversary
adjudication before the Office of Federal
Housing Enterprise Oversight (OFHEQ)
if they prevail over OFHEO, unless the
position of OFHEOQ in the adversary
adjudication was substantially justified.
Eligible parties may also receive an
award for fees and other expenses
incurred by them in defending against a
demand by OFHEOQ if the demand of
OFHEO was substantially in excess of
the decision in the adversary
adjudication and was unreasonable
when compared with such decision.

The Act requires that OFHEO and
other Federal agencies establish
procedures for the filing and
consideration of applications for an
award of fees and other expenses.
Subpart A of the proposed regulation
sets forth definitions, eligibility
requirements, standards for awards, and
allowable fees and expenses. Subpart B
describes the information that must be
included in an application for award
and Subpart C provides the procedures
for filing and consideration of an
application for award.

The provisions of the proposed
regulation reflect the 1996 amendments
to the Act that were enacted pursuant to
Pub. L. 104-121, 110 Stat. 862 (1996).
Furthermore, to the extent appropriate,
the provisions of the proposed
regulation are substantially similar to
the provisions of the Model Rules for
Implementation of the Equal Access to
Justice Act in Agency Proceedings, 1
CFR part 315 (1986) (51 FR 16659—
16669 (May 6, 1986)).

Comments

OFHEO requests comment from the
public and will take all comments into
consideration before issuing the final
regulation. Gopies of all comments
received will be available for
examination by the public at the Office
of Federal Housing Enterprise
Oversight, Fourth Floor, 1700 G Street,
NW., Washington, DC 20552.

Regulatory Impact

Executive Order 12866, Regulatory
Planning and Review

The proposed regulation is not
classified as a significant rule under
Executive Order 12866 because it will
not result in an annual effect on the
economy of $100 million or more or a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or foreign
markets. Accordingly, no regulatory
impact assessment is required and this
proposed regulation has not been
submitted to the Office of Management
and Budget for review.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
will not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). OFHEO has
considered the impact of the proposed
regulation under the Regulatory
Flexibility Act. The General Counsel of
OFHEO certifies that the proposed
regulation, if adopted, is not likely to
have a significant economic impact on
a substantial number of small business
entities because the number of
applications for awards by small entities
is expected to be extremely small.

Paperwork Reduction Act

The proposed regulation does not
contain any information collection
requirements that require the approval
of the Office of Management and Budget
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

Unfunded Mandates Reform Act of 1995

The proposed regulation does not
require the preparation of an assessment
statement in accordance with the
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Unfunded Mandates Reform Act of
1995, 2 U.S.C. 1531. Assessment
statements are not required for
regulations that incorporate
requirements specifically set forth in
law. As explained in the preamble, the
proposed regulation implements
specific statutory requirements. In
addition, the proposed regulation does
not include a Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more (adjusted annually for inflation)
in any one year.

List of Subjects in 12 CFR Part 1735

Administrative practice and
procedure, Equal access to justice.

For the reasons stated in the
preamble, OFHEO proposes to add part
1735 to chapter XVII of title 12 of the
Code of Federal Regulations as follows:

PART 1735—IMPLEMENTATION OF
THE EQUAL ACCESS TO JUSTICE
ACT

Subpart A—General Provisions

Sec.
1735.1
1735.2
1735.3
1735.4
1735.5
1735.6

fees.
1735.7 Awards against other agencies.
1735.8—9 [Reserved]

Purpose and scope.

Definitions.

Eligible parties.

Standards for awards.

Allowable fees and expenses.
Rulemaking on maximum rate for

Subpart B—Information Required from
Applicants

1735.10 Contents of the application for
award.

1735.11 Request for confidentiality of net
worth exhibit.

1735.12 Documentation of fees and
expenses.

1735.13—1735.19 [Reserved]

Subpart C—Procedures for Filing and
Consideration of the Application for Award

1735.20 Filing and service of the
application for award and related papers.

1735.21 Answer to the application for
award.

1735.22 Reply to the answer.

1735.23 Comments by other parties.

1735.24 Settlement.

1735.25 Further proceedings on the
application for award.

1735.26 Decision of the adjudicative officer.

1735.27 Review by OFHEO.

1735.28 Judicial review.

1735.29 Payment of award.

Authority: 5 U.S.C. 504(c)(1).

Subpart A—General Provisions

§1735.1 Purpose and scope.

(a) This part implements the Equal
Access to Justice Act, 5 U.S.C. 504, by

establishing procedures for the filing
and consideration of applications for
award of fees and other expenses to
eligible individuals and entities who are
parties to adversary adjudications before
OFHEO.

(b) This part applies to the award of
fees and other expenses in connection
with adversary adjudications before
OFHEQ; However, if a court reviews the
underlying decision of the adversary
adjudication, an award for fees and
other expenses may not be made only
pursuant to 28 U.S.C. 2412(d)(3).

§1735.2 Definitions.

(a) Adjudicative officer means the
official who presided at the underlying
adversary adjudication, without regard
to whether the official is designated as
a hearing examiner, administrative law
judge, administrative judge, or
otherwise.

(b) Adversary adjudication means an
administrative proceeding conducted by
OFHEO under 5 U.S.C. 554 in which the
position of OFHEO or any other agency
of the United States is represented by
counsel or otherwise, including but not
limited to an adjudication conducted
under 12 CFR part 1780. Any issue as
to whether an administrative proceeding
is an adversary adjudication for
purposes of this part will be an issue for
resolution in the proceeding on the
application for award.

(c) Affiliate means an individual,
corporation, or other entity that directly
or indirectly controls or owns a majority
of the voting shares or other interests of
the party, or any corporation or other
entity of which the party directly or
indirectly owns or controls a majority of
the voting shares or other interest,
unless the adjudicative officer
determines that it would be unjust and
contrary to the purpose of the Equal
Access to Justice Act in light of the
actual relationship between the
affiliated entities to consider them to be
affiliates for purposes of this part.

(d) Agency counsel means the
attorney or attorneys designated by the
General Counsel of OFHEO to represent
OFHEO in an adversary adjudication
covered by this part.

(e) Demand of OFHEO means the
express demand of OFHEO that led to
the adversary adjudication, but does not
include a recitation by OFHEO of the
maximum statutory penalty when
accompanied by an express demand for
a lesser amount.

(f) Fees and other expenses include
reasonable attorney or agent fees, the
reasonable expenses of expert witnesses,
and the reasonable cost of any study,
analysis, engineering report, test, or
project that is found by the agency to be

necessary for the preparation of the
eligible party’s case.

(g) Final disposition means the date
on which a decision or order disposing
of the merits of the adversary
adjudication or any other complete
resolution of the adversary adjudication,
such as a settlement or voluntary
dismissal, becomes final and
unappealable, both within the agency
and to the courts.

(h) OFHEO means the Office of
Federal Housing Enterprise Oversight.

(i) Party means an individual,
partnership, corporation, association, or
public or private organization that is
named or admitted as a party, that is
admitted as a party for limited purposes,
or that is properly seeking and entitled
as of right to be admitted as a party in
an adversary adjudication.

(j) Position of OFHEO means the
position taken by OFHEO in the
adversary adjudication, including the
action or failure to act by OFHEO upon
which the adversary adjudication was

based.

§1735.3 Eligible parties.

(a) To be eligible for an award an
award of fees and other expenses under
§ 1735.4(a), a party must be a small
entity as defined in 5 U.S.C. 601.

(b)(1) To be eligible for an award of
fees and other expenses for prevailing
parties under § 1735.5(b), a party must
be one of the following:

(i) An individual who has a net worth
of not more than $2 million;

(ii) The sole owner of an
unincorporated business who has a net
worth of not more than $7 million,
including both personal and business
interest, and not more than 500
employees; however, a party who owns
an unincorporated business will be
considered to be an “individual” rather
than the “sole owner of an
unincorporated business” if the issues
on which the party prevails are related
primarily to personal interests rather
than to business interests.

(iii) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code,
26 U.S.C. 501(c)(3), with not more than
500 employees;

(iv) A cooperative association as
defined in section 15(a) of the
Agricultural Marketing Act, 12 U.S.C.
1141j(a), with not more than 500
employees; or

(v) Any other partnership,
corporation, association, unit of local
government, or organization that has a
net worth of not more than $7 million
and not more than 500 employees.

(2) For purposes of eligibility under
paragraph (b) of this section:
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(i) The employees of a party include
all persons who regularly perform
services for remuneration for the party,
under the party’s direction and control.
Part-time employees shall be included
on a proportional basis.

(ii) The net worth and number of
employees of the party and its affiliates
shall be aggregated to determine
eligibility.

(iii) The net worth and number of
employees of a party shall be
determined as of the date the underlying
adversary adjudication was initiated.

(c) A party that participates in an
adversary adjudication primarily on
behalf of one or more entities that
would be ineligible for an award is not
itself eligible for an award.

§1735.4 Standards for awards.

(a) An eligible party that files an
application for award of fees and other
expenses in accordance with this part
shall receive an award of fees and other
expenses related to defending against a
demand of OFHEOQ if the demand was
in excess of the decision in the
underlying adversary adjudication and
was unreasonable when compared with
the decision under the facts and
circumstances of the case, unless the
party has committed a willful violation
of law or otherwise acted in bad faith,
or unless special circumstances make an
award unjust. The burden of proof that
the demand of OFHEO was substantially
in excess of the decision and is
unreasonable when compared with the
decision is on the eligible party. An
award under this paragraph shall be
paid only as a consequence of
appropriations paid in advance.

(b) An eligible party that submits an
application for award in accordance
with this part shall receive an award of
fees and other expenses incurred in
connection with an adversary
adjudication or in a significant and
discrete substantive portion of the
adversary adjudication in which it
prevailed, unless the position of OFHEO
in the adversary adjudication was
substantially justified or special
circumstances make an award unjust.
OFHEO has the burden of proof to show
that its position was substantially
justified and may do so by showing that
its position was reasonable in law and
in fact.

§1735.5 Allowable fees and expenses.

(a) Awards of fees and other expenses
shall be based on rates customarily
charged by persons engaged in the
business of acting as attorneys, agents,
and expert witnesses, even if the
services were made available without
charge or at a reduced rate to the party.

However, except as provided in
§1735.6, an award for the fee of an
attorney or agent may not exceed $125
per hour and an award to compensate
an expert witness may not exceed the
highest rate at which OFHEO pays
expert witnesses. However, an award
may also include the reasonable
expenses of the attorney, agent, or
expert witness as a separate item if he
or she ordinarily charges clients
separately for such expenses.

(b) In determining the reasonableness
of the fee sought for an attorney, agent,
or expert witness, the adjudicative
officer shall consider the following:

(1) If the attorney, agent, or expert
witness is in private practice, his or her
customary fees for similar services; or,
if the attorney, agent, or expert witness
is an employee of the eligible party, the
fully allocated costs of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness
ordinarily performs services;

(3) The time actually spent in the
representation of the eligible party;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the adversary adjudication;
and

(5) Such other factors as may bear on
the value of the services provided.

(c) In determining the reasonable cost
of any study, analysis, engineering
report, test, project, or similar matter
prepared on behalf of a party, the
adjudicative officer shall consider the
prevailing rate for similar services in the
community in which the services were
performed.

(d) Fees and other expenses incurred
before the date on which an adversary
adjudication was initiated will be
awarded only if the eligible party can
demonstrate that they were reasonably
incurred in preparation for the
adversary adjudication.

§1735.6 Rulemaking on maximum rate for
fees.

If warranted by an increase in the cost
of living or by special circumstances,
OFHEO may adopt regulations
providing for an award of attorney or
agent fees at a rate higher than $125 per
hour in adversary adjudications covered
by this part. Special circumstances
include the limited availability of
attorneys or agents who are qualified to
handle certain types of adversary
adjudications. OFHEO will conduct any
rulemaking proceedings for this purpose
under the informal rulemaking
procedures of the Administrative
Procedures Act, 5 U.S.C. 553.

§1735.7 Awards against other agencies.

If another agency of the United States
participates in an adversary
adjudication before OFHEQO and takes a
position that was not substantially
justified, the award or appropriate
portion of the award to an eligible party
that prevailed over that agency shall be
made against that agency.

§81735.8—1735.9 [Reserved]

Subpart B—Information Required from
Applicants

§1735.10 Contents of the application for
award.

(a) An application for award of fees
and other expenses under either
§1735.4(a) and § 1735.4(b) shall:

(1) Identify the applicant and the
adversary adjudication for which an
award is sought;

(2) State the amount of fees and other
expenses for which an award is sought;

(3) Provide the statements and
documentation required by paragraph
(b) or (c) of this section and §1735.12
and any additional information required
by the adjudicative officer; and

(4) Be signed by the applicant or an
authorized officer or attorney of the
applicant and contain or be
accompanied by a written verification
under oath or under penalty of perjury
that the information provided in the
application is true and correct.

(b) An application for award under
§ 1735.4(a) shall show that the demand
of OFHEO was substantially in excess
of, and was unreasonable when
compared to, the decision in the
underlying adversary adjudication
under the facts and circumstances of the
case. It shall also show that the
applicant is a small entity as defined in
5 U.S.C. 601.

(c) An application for award under
§ 1735.4(b) shall:

(1) Show that the applicant has
prevailed in a significant and discrete
substantive portion of the underlying
adversary adjudication and identify the
position of OFHEO in the adversary
adjudication that the applicant alleges
was not substantially justified;

(2) State the number of employees of
the applicant and describe briefly the
type and purposes of its organization or
business (if the applicant is not an
individual);

(3) State that the net worth of the
applicant does not exceed $2 million, if
the applicant is an individual; or for all
other applicants, state that the net worth
of the applicant and its affiliates, if any,
does not exceed $7 million; and

(4) Include one of the following:

(i) A detailed exhibit showing the net
worth (net worth exhibit) of the
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applicant and its affiliates, if any, when
the underlying adversary adjudication
was initiated. The net worth exhibit
may be in any form convenient to the
applicant as long as the net worth
exhibit provides full disclosure of the
assets and liabilities of the applicant
and its affiliates, if any, and is sufficient
to determine whether the applicant
qualifies as an eligible party;

(ii) A copy of a ruling by the Internal
Revenue Service that shows that the
applicant qualifies as an organization
described in section 501(c)(3) of the
Internal Revenue Code, 26 U.S.C.
501(c)(3); or in the case of a tax-exempt
organization not required to obtain a
ruling from the Internal Revenue
Service on its exempt status, a statement
that describes the basis for the belief
that the applicant qualifies under such
section; or

(iii) A statement that the applicant is
a cooperative association as defined in
section 15(a) of the Agricultural
Marketing Act, 12 U.S.C. 1141j(a).

§1735.11 Request for confidentiality of net
worth exhibit.

(a) The net worth exhibit described in
§1735.10(c)(4)(i) shall be included in
the public record of the proceeding for
the award of fees and other expenses,
except if confidential treatment is
requested and granted as provided in
paragraph (b) of this section.

(b)(1) The applicant may request
confidential treatment of the
information in the net worth exhibit by
filing a motion directly with the
adjudicative officer in a sealed envelope
labeled “Confidential Financial
Information.” If the adjudicative officer
finds that the information should be
withheld from public disclosure, any
request to inspect or copy the
information by another party or the
public shall be resolved in accordance
with the Freedom of Information Act, 5
U.S.C. 552b, and the Releasing
Information regulation at 12 CFR part
1710.

(2) The motion shall:

(i) Include a copy of the portion of the
net worth exhibit sought to be withheld;

(ii) Describe the information sought to
be withheld; and

(iii) Explain why the information is
exempt from disclosure under the
Freedom of Information Act and why
public disclosure of the information
would adversely affect the applicant
and is not in the public’s interest.

(iv) Be served on agency counsel but
need not be served on any other party
to the proceeding.

§1735.12 Documentation of fees and
expenses.

(a) The application for award shall be
accompanied by full and itemized
documentation of the fees and other
expenses for which an award is sought.
The adjudicative officer may require the
applicant to provide vouchers, receipts,
logs, or other documentation for any
fees or expenses claimed.

(b) A separate itemized statement
shall be submitted for each entity or
individual whose services are covered
by the application. Each itemized
statement shall include:

(1) The hours spent by each entity or
individual;

(2) A description of the specific
services performed and the rates at
which each fee has been computed; and

(3) Any expenses for which
reimbursement is sought, the total
amount claimed, and the total amount
paid or payable by the applicant or by
any other person or entity.

§8§1735.13—1735.19 [Reserved]

Subpart C—Procedures for Filing and
Consideration of the Application for
Award

§1735.20 Filing and service of the
application for award and related papers.

(a) An application for an award of fees
and other expenses must be filed no
later than 30 days after the final
disposition of the underlying adversary
adjudication.

(b) An application for award and
other papers related to the proceedings
on the application for award shall be
filed and served on all parties in the
same manner as papers are filed and
served in the underlying adversary
adjudication, except as otherwise
provided in this part.

(c) The computation of time for filing
and service of the application of award
and other papers shall be computed in
the same manner as in the underlying
adversary adjudication.

§1735.21 Answer to application for award.

(a) Agency counsel shall file an
answer within 30 days after service of
an application for award of fees and
other expenses except as provided in
paragraphs (b) and (c) of this section. In
the answer, agency counsel shall
explain any objections to the award
requested and identify the facts relied
upon to support the objections. If any of
the alleged facts are not already in the
record of the underlying adversary
adjudication, agency counsel shall
include with the answer either
supporting affidavits or a request for
further proceedings under § 1735.25.

(b) If agency counsel and the
applicant believe that the issues in the
application for award can be settled,
they may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend the
time for filing an answer for an
additional 30 days. Upon request by
agency counsel and the applicant, the
adjudicative officer may grant for good
cause further time extensions.

(c) Agency counsel may request that
the adjudicative officer extend the time
period for filing an answer. If agency
counsel does not answer or otherwise
does not contest or settle the application
for award within the 30-day period or
the extended time period, the
adjudicative officer may make an award
of fees and other expenses upon a
satisfactory showing of entitlement by
the applicant.

§1735.22 Reply to the answer.

Within 15 days after service of an
answer, the applicant may file a reply.
If the reply is based on any alleged facts
not already in the record of the
underlying adversary adjudication, the
applicant shall include with the reply
either supporting affidavits or a request
for further proceedings under § 1735.25.

§1735.23 Comments by other parties.

Any party to the underlying adversary
adjudication other than the applicant
and agency counsel may file comments
on an application for award within 30
calendar days after it is served, or on an
answer within 15 calendar days after it
is served. A commenting party may not
participate further in proceedings on the
application unless the adjudicative
officer determines that the public
interest requires such participation in
order to permit full exploration of
matters raised in the comments.

§1735.24 Settlement.

The applicant and agency counsel
may agree on a proposed settlement of
an award before the final decision on
the application for award is made, either
in connection with a settlement of the
underlying adversary adjudication or
after the underlying adversary
adjudication has been concluded. If the
eligible party and agency counsel agree
on a proposed settlement of an award
before an application for award has been
filed, the application shall be filed with
the proposed settlement.

§1735.25 Further proceedings on the
application for award.

(a) On request of either the applicant
or agency counsel, on the adjudicative
officer’s own initiative, or as requested
by the Director of OFHEO under
§1735.27, the adjudicative officer may
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order further proceedings, such as an
informal conference, oral argument,
additional written submissions, or, as to
issues other than substantial
justification (such as the applicant’s
eligibility or substantiation of fees and
expenses), pertinent discovery or an
evidential hearing. Such further
proceedings shall be held only when
necessary for full and fair resolution of
the issues arising from the application
for award and shall be conducted as
promptly as possible. The issue as to
whether the position of OFHEO in the
underlying adversary adjudication was
substantially justified shall be
determined on the basis of the whole
administrative record that was made in
the underlying adversary adjudication.

(b) A request that the adjudicative
officer order further proceedings under
this section shall specifically identify
the information sought on the disputed
issues and shall explain why the
additional proceedings are necessary to
resolve the issues.

§1735.26 Decision of the adjudicative
officer.

(a) The adjudicative officer shall make
the initial decision on the basis of the
written record, except if further
proceedings are ordered under
§1735.25.

(b) The adjudicative officer shall issue
a written initial decision on the
application for award within 30 days
after completion of proceedings on the
application. The initial decision shall
become the final decision of OFHEO
after 30 days from the day it was issued,
unless review is ordered under
§1735.27.

(c) In all initial decisions, the
adjudicative officer shall include
findings and conclusions with respect to
the applicant’s eligibility and an
explanation of the reasons for any
difference between the amount
requested by the applicant and the
amount awarded. If the applicant has
sought an award against more than one
agency, the adjudicative officer shall
also include findings and conclusions
with respect to the allocation of
payment of any award made.

(d) In initial decisions on applications
filed pursuant to § 1735.4(a), the
adjudicative officer shall include
findings and conclusions as to whether
OFHEO made a demand that was
substantially in excess of the decision in
the underlying adversary adjudication
and that was unreasonable when
compared with that decision; and, if at
issue, whether the applicant has
committed a willful violation of the law
or otherwise acted in bad faith, or

whether special circumstances would
make the award unjust.

(e) In decisions on applications filed
pursuant to § 1735.4(b), the adjudicative
officer shall include written findings
and conclusions as to whether the
applicant is a prevailing party and
whether the position of OFHEO was
substantially justified; and, if at issue,
whether the applicant unduly
protracted or delayed the underlying
adversary adjudication or whether
special circumstance make the award
unjust.

8§1735.27 Review by OFHEO.

Within 30 days after the adjudicative
officer issues an initial decision under
§1735.26, either the applicant or agency
counsel may request the Director of
OFHEDO to review the initial decision of
the adjudicative officer. The Director of
OFHEDO or his or her designee may also
decide, on his or her own initiative, to
review the initial decision. Whether to
review a decision is at the discretion of
the Director of OFHEO or his or her
designee. If review is ordered, the
Director of OFHEO or his or her
designee shall issue a final decision on
the application for award or remand the
application for award to the
adjudicative officer for further
proceedings under § 1735.25.

§1735.28 Judicial review.

Any party, other than the United
States, that is dissatisfied with the final
decision on an application for award of
fees and expenses under this part may
seek judicial review as provided in 5
U.S.C. 504(c)(2).

§1735.29 Payment of award.

To receive payment of an award of
fees and other expenses granted under
this part, the applicant shall submit a
copy of the final decision that grants the
award and a certification that the
applicant will not seek review of the
decision in the United States courts to
the Director, Office of Federal Housing
Enterprise Oversight, 1700 G Street,
NW., Washington, DC 20552. OFHEO
shall pay the amount awarded to the
applicant within 60 days of receipt of
the submission of the copy of the final
decision and the certification, unless
judicial review of the award has been
sought any party to the proceedings.

Dated: February 7, 2000.
Armando Falcon, Jr.,

Director, Office of Federal Housing Enterprise
Oversight.

[FR Doc. 00-3242 Filed 2—11-00; 8:45 am]
BILLING CODE 4220-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-251-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus

Industrie Model A300, A300-600, and
A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Airbus Industrie Model A300, A300—
600, and A310 series airplanes, that
currently requires inspections to detect
cracks in the lower spar axis of the
pylons between ribs 6 and 7, and repair,
if necessary. For certain Model A310
series airplanes, this action would
reduce the currently required inspection
thresholds and intervals, and would
remove an option for a terminating
modification. This proposal is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to prevent such fatigue
cracking, which could result in reduced
structural integrity of the engine pylon’s
lower spar, and possible separation of
the engine from the airplane.

DATES: Comments must be received by
March 15, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM-
251-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.
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SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-251-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-251-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On May 15, 1996, the FAA issued AD
96-11-05, amendment 39-9630 (61 FR
26091, May 24, 1996), applicable to
certain Airbus Industrie Model A300,
A300-600, and A310 series airplanes, to
require inspections to detect cracks in
the lower spar axis of the pylons
between ribs 6 and 7, and repair, if
necessary. That action was prompted by
a report that fatigue cracks were found
in the lower spar of the pylon between
ribs 6 and 7 on airplanes equipped with
General Electric and Pratt and Whitney
engines. These cracks initiated at the
pylon center stiffener beyond the flat
area. The requirements of that AD are
intended to prevent such fatigue
cracking, which could result in reduced
structural integrity of the lower spar of
the pylon.

Actions Since Issuance of Previous Rule

Since the issuance of AD 96—-11-05,
the Direction Generale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France, has
advised the FAA that certain in-service
events have necessitated a revised
inspection program for Airbus Model
A310 series airplanes. The DGAC
informed the FAA that, as a result of
these in-service events, accomplishment
of Airbus Service Bulletin A310-54—
2023, dated October 15, 1993, is no
longer appropriate terminating action
for the inspection requirements of AD
96—11-05 for affected Model A310
series airplanes. (That service bulletin is
cited in AD 96—11-05 as the appropriate
source of service information for
accomplishment of the modification
that terminates the requirement for the
internal eddy current inspections for
those Model A310 series airplanes.)
However, compliance with that service
bulletin would extend the inspection
thresholds and repetitive intervals for
Model A310 series airplanes.

Explanation of Relevant Service
Information

Airbus Industrie has issued Service
Bulletin A310-54-2017, Revision 03,
dated June 11, 1999, which describes
procedures for repetitive eddy current
inspections of the engine pylon lower
spar for cracks, and repair of any crack.
For Model A310 series airplanes,
Revision 03 reduces the recommended
compliance times and repetitive
inspection intervals. Revision 03 also
specifies additional inspection
thresholds and intervals for Model A310
series airplanes on which modification
of the lower ribs and spar between ribs
6 and 7 has been accomplished as
specified in Airbus Service Bulletin
A310-54-2023, dated October 15, 1993.
The DGAC classified Service Bulletin
A310-54-2017, Revision 03, as
mandatory and issued French
airworthiness directive 1999-239-
287(B), dated June 2, 1999, in order to
assure the continued airworthiness of
these airplanes in France.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,

reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 96—11-05 to continue to
require inspections to detect cracks in
the lower spar axis of the engine pylons
for Airbus Model A300 and A300-600
series airplanes, and to require
accomplishment of the actions specified
in Airbus Service Bulletin A310-54—
2017, Revision 03, for Model A310
series airplanes.

Cost Impact

There are approximately 146
airplanes of U.S. registry that would be
affected by this proposed AD.

The requirements of this proposed AD
would not add any new additional
economic burden on affected operators,
other than the costs that are associated
with accomplishing inspections for
certain airplanes at an earlier time than
would have been required by AD 96—
11-05. The current costs associated with
this AD are reiterated (as follows) for the
convenience of affected operators.

The inspections that are currently
required by AD 96-11-05, and retained
in this AD, take approximately 8 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the currently required actions on U.S.
operators is estimated to be $480 per
airplane, per inspection cycle.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
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on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9630 (61 FR
26091, May 24, 1996), and by adding a
new airworthiness directive (AD), to
read as follows:

Airbus Industrie: Docket 99-NM-251-AD.
Supersedes AD 96—-11-05, Amendment 39—
9630.

Applicability: The following models,
certificated in any category:

* Model A300 and A300-600 series
airplanes, as listed in Airbus Service
Bulletins A300-54—0073 and A300-54—6014,
both Revision 1, dated March 28, 1994; and

* Model A310 series airplanes, except
those on which Airbus Modification 10149
has been accomplished.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (m)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking, which could
result in reduced structural integrity of the
engine pylon’s lower spar and possible
separation of the engine from the airplane,
accomplish the following:

Restatement of Certain Requirements of AD
96-11-05

Eddy Current Inspections

(a) For Model A300 series airplanes
equipped with General Electric CF6-50C
engines, and having pylons that have not
been modified in accordance with Airbus
Industrie Service Bulletin A300-54—0080,
Revision 1, dated January 16, 1995: Prior to
the accumulation of 10,900 total landings, or
within 500 landings after June 28, 1996 (the
effective date of AD 96—11-05, amendment
39-9630), whichever occurs later, perform an
internal eddy current inspection to detect
cracks in the lower spar axis of the pylons
between ribs 6 and 7, in accordance with
Airbus Industrie Service Bulletin A300-54—
0073, Revision 1, dated March 28, 1994.

(1) If no crack is found, repeat the
inspection thereafter at intervals not to
exceed 6,700 landings.

(2) If any crack is found that is less than
35 millimeters (1.38 inches), prior to further
flight, stop-drill the crack in accordance with
the procedures specified in Section 51-41-10
of the Structural Repair Manual (SRM).
Thereafter, prior to the accumulation of 250
landings after crack discovery, repair in
accordance with the service bulletin. Prior to
the accumulation of 17,900 landings after
accomplishing the repair, perform an eddy
current inspection to detect cracks at the
stiffener ends, ribs 6 and 7, at the edge of the
holes made during the repair and on the
fasteners located at the edge of the doubler,
in accordance with the service bulletin.

(i) If no crack is found, repeat the
inspection required by paragraph (a)(2) of
this AD thereafter at intervals not to exceed
15,000 landings.

(ii) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116, FAA, Transport Airplane
Directorate; or the Direction Generale de
I’Aviation Civile (DGAC) (or its delegated
agent).

(3) If any crack is found that is greater than
or equal to 35 mm (1.38 in.), prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

(b) For Model A300 series airplanes
equipped with General Electric CF6-50C
engines, and having pylons that have been
modified in accordance with Airbus
Industrie Service Bulletin A300-54—0080,
Revision 1, dated January 16, 1995: Prior to
the accumulation of 30,300 landings since
installation of the modification, or within
500 landings after June 28, 1996, whichever
occurs later, perform an eddy current
inspection to detect cracks in the lower spar
axis of the pylons between ribs 6 and 7, in
accordance with Airbus Industrie Service
Bulletin A300-54—-0073, Revision 1, dated
March 28, 1994.

(1) If no crack is found, repeat the eddy
current inspection thereafter at intervals not
to exceed 21,300 landings.

(2) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

(c) For Model A300 series airplanes
equipped with Pratt & Whitney JT9D-59A
engines, and having pylons that have not
been modified in accordance with Airbus
Industrie Service Bulletin A300-54—0080,
Revision 1, dated January 16, 1995: Prior to
the accumulation of 8,600 total landings, or
within 500 landings after June 28, 1996,
whichever occurs later, perform an internal
eddy current inspection to detect cracks in
the lower spar axis of the pylons between
ribs 6 and 7, in accordance with Airbus
Industrie Service Bulletin A300-54—-0073,
Revision 1, dated March 28, 1994.

(1) If no crack is found, repeat the
inspection thereafter at intervals not to
exceed 5,700 landings.

(2) If any crack is found that is less than
35 mm (1.38 in.), prior to further flight, stop-
drill the crack in accordance with the
procedures specified in Section 51-41-10 of
the SRM. Thereafter, prior to the
accumulation of 250 landings after crack
discovery, repair in accordance with the
service bulletin. Prior to the accumulation of
14,200 landings after accomplishing the
repair, perform an eddy current inspection to
detect cracks at the stiffener ends, ribs 6 and
7, at the edge of the holes made during the
repair and on the fasteners located at the
edge of the doubler, in accordance with the
service bulletin.

(i) If no crack is found, repeat the
inspection required by paragraph (c)(2) of
this AD thereafter at intervals not to exceed
12,800 landings.

(ii) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or by the DGAC (or its
delegated agent).

(3) If any crack is found that is greater than
or equal to 35 mm (1.38 in.), prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

(d) For Model A300 series airplanes
equipped with Pratt & Whitney JT9D-59A
engines, and having pylons that have been
modified in accordance with Airbus
Industrie Service Bulletin A300-54—0080,
Revision 1, dated January 16, 1995: Prior to
the accumulation of 24,000 landings since
installation of the modification, or within
500 landings after June 28, 1996, whichever
occurs later, perform an eddy current
inspection to detect cracks in the lower spar
axis of the pylons between ribs 6 and 7, in
accordance with Airbus Industrie Service
Bulletin A300-54—-0073, Revision 1, dated
March 28, 1994.

(1) If no crack is found, repeat the eddy
current inspection thereafter at intervals not
to exceed 18,200 landings.

(2) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

(e) For Model A300-600 series airplanes
equipped with General Electric CF6—80C2
engines, and having pylons that have not
been modified in accordance with Airbus
Industrie Service Bulletin A300 54—6020,
dated February 22, 1994: Prior to the
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accumulation of 9,400 total landings, or
within 500 landings after June 28, 1996,
whichever occurs later, perform an internal
eddy current inspection to detect cracks in
the lower spar axis of the pylons between
ribs 6 and 7, in accordance with Airbus
Industrie Service Bulletin A300-54—6014,
Revision 1, dated March 28, 1994.

(1) If no crack is found, repeat the
inspection thereafter at intervals not to
exceed 6,100 landings.

(2) If any crack is found that is less than
or equal to 35 mm (1.38 in.), prior to further
flight, stop-drill the crack in accordance with
the procedures specified in Section 51-41-10
of the SRM. Thereafter, prior to the
accumulation of 250 landings after crack
discovery, repair in accordance with the
service bulletin. Prior to the accumulation of
15,600 landings after accomplishing the
repair, perform an eddy current inspection to
detect cracks at the stiffener ends, ribs 6 and
7, at the edge of the holes made during the
repair and on the fasteners located at the
edge of the doubler, in accordance with the
service bulletin.

(i) If no crack is found, repeat the
inspection required by paragraph (e)(2) of
this AD thereafter at intervals not to exceed
13,600 landings.

(ii) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

(3) If any crack is found that is greater than
or equal to 35 mm (1.38 in.), prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

(f) For Model A300-600 series airplanes
equipped with General Electric CF6—80C2
engines, and having pylons that have been
modified in accordance with Airbus
Industrie Service Bulletin A300-54-6020,
dated February 22, 1994: Prior to the
accumulation of 26,400 landings since
installation of the modification, or within
500 landings after June 28, 1996, whichever
occurs later, perform an eddy current
inspection to detect cracks in the lower spar
axis of the pylons between ribs 6 and 7, in
accordance with Airbus Industrie Service
Bulletin A300-54—6014, Revision 1, dated
March 28, 1994.

(1) If no crack is found, repeat the eddy
current inspection thereafter at intervals not
to exceed 19,400 landings.

(2) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

(g) For Model A300-600 series airplanes
equipped with Pratt & Whitney JT9D-7R4 or
PW 4000 engines, and having pylons that
have not been modified in accordance with
Airbus Industrie Service Bulletin A300-54—
6020, dated February 22, 1994: Prior to the
accumulation of 5,700 total landings, or
within 500 landings after June 28, 1996,
whichever occurs later, perform an internal
eddy current inspection to detect cracks in
the lower spar axis of the pylons between
ribs 6 and 7, in accordance with Airbus

Industrie Service Bulletin A300-54—6014,
Revision 1, dated March 28, 1994.

(1) If no crack is found, repeat the
inspection thereafter at intervals not to
exceed 4,400 landings.

(2) If any crack is found that is less than
35 mm (1.38 in.), prior to further flight, stop-
drill the crack in accordance with the
procedures specified in Section 51-41-10 of
the SRM. Thereafter, prior to the
accumulation of 250 landings after crack
discovery, repair in accordance with the
service bulletin. Prior to the accumulation of
10,100 landings after accomplishing the
repair, perform an eddy current inspection to
detect cracks at the stiffener ends, ribs 6 and
7, at the edge of the holes made during the
repair and on the fasteners located at the
edge of the doubler, in accordance with the
service bulletin.

(i) If no crack is found, repeat the
inspection required by paragraph (g)(2) of
this AD thereafter at intervals not to exceed
10,000 landings.

(ii) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

(3) If any crack is found that is greater than
or equal to 35 mm (1.38 in.), prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

(h) For Model A300-600 series airplanes
equipped with Pratt & Whitney JT9D-7R4 or
PW 4000 engines, and having pylons that
have been modified in accordance with
Airbus Industrie Service Bulletin A300-54—
6020, dated February 22, 1994: Prior to the
accumulation of 17,000 landings since
installation of the modification, or within
500 landings after June 28, 1996, whichever
occurs later, perform an eddy current
inspection to detect cracks in the lower spar
axis of the pylons between ribs 6 and 7, in
accordance with Airbus Industrie Service
Bulletin A300-54-6014, Revision 1, dated
March 28, 1994.

(1) If no crack is found, repeat the eddy
current inspection thereafter at intervals not
to exceed 14,500 landings.

(2) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116; or the DGAC (or its
delegated agent).

New Requirements of This AD

New and Repetitive Inspections for Model
A310 Series Airplanes

(i) For Model A310 series airplanes on
which the modification specified in Airbus
Service Bulletin A310-54—-2023, dated
October 15, 1993, has not been
accomplished: Perform an eddy current
inspection to detect cracks in the lower spar
axis of the pylons between ribs 6 and 7, in
accordance with Airbus Service Bulletin
A310-54-2017, Revision 03, dated June 11,
1999, at the applicable time specified in
paragraph (i)(1), (i)(2), or (i)(3) of this AD.

(1) For airplanes that have accumulated
fewer than 10,000 total landings as of the
effective date of this AD: Inspect prior to the

accumulation of 7,000 total landings, or
within 1,500 landings after the effective date
of the AD, whichever occurs later.

(2) For airplanes that have accumulated
10,000 total landings or more and fewer than
20,000 total landings as of the effective date
of this AD: Inspect within 1,000 landings
after the effective date of this AD.

(3) For airplanes that have accumulated
20,000 total landings or more as of the
effective date of this AD: Inspect within 500
landings after the effective date of this AD.

(j) If no crack is found during the
inspection required by paragraph (i) of this
AD, accomplish the actions specified by
either paragraph (j)(1) or (j)(2) of this AD.

(1) Repeat the inspection thereafter at
intervals not to exceed 6,400 landings. Or

(2) Prior to further flight, modify the lower
spar between ribs 6 and 7 in accordance with
Airbus Service Bulletin A310-54—2023,
dated October 15, 1993, and thereafter
accomplish the actions required by paragraph
(1) of this AD.

(k) If any crack is found during any
inspection required by paragraph (i) or (j) of
this AD, accomplish the actions required by
paragraph (k)(1) or (k)(2) of this AD, as
applicable.

(1) If the crack is less than 35 mm (1.38
in.), prior to further flight, repair in
accordance with Airbus Service Bulletin
A310-54-2017, Revision 03, dated June 11,
1999. Thereafter, within 13,600 landings after
accomplishing the repair, perform an eddy
current inspection to detect cracks at the
stiffener ends, ribs 6 and 7, at the edge of the
holes made during the repair, and on the
fasteners located at the end of the doubler,
in accordance with the service bulletin.

(i) If no crack is found during the
inspection required by paragraph (k)(1) of
this AD, repeat the inspection required by
paragraph (i) of this AD thereafter at intervals
not to exceed 11,600 landings.

(ii) If any crack is found during the
inspection required by paragraph (k)(1) of
this AD, prior to further flight, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116; or
the DGAC (or its delegated agent).

(2) If the crack is equal to or greater than
35 mm (1.38 in.), prior to further flight, repair
in accordance with a method approved by
the Manager, International Branch, ANM-
116; or the DGAC (or its delegated agent).

(1) For Model A310 series airplanes on
which the modification specified in Airbus
Service Bulletin A310-54—-2023, dated
October 15, 1993, has been accomplished:
Within 23,000 landings after accomplishment
of the modification, or within 90 days after
the effective date of this AD, whichever
occurs later, perform an eddy current
inspection to detect cracks in the lower spar
axis of the pylons between ribs 6 and 7, in
accordance with Airbus Service Bulletin
A310-54-2017, Revision 03, dated June 11,
1999.

(1) If no crack is found, repeat the
inspection thereafter at intervals not to
exceed 15,500 landings.

(2) If any crack is found during any
inspection required by paragraph (1) or (1)(1)
of this AD, prior to further flight, repair in
accordance with a method approved by the
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Manager, International Branch, ANM-116; or
the DGAC (or its delegated agent).

Alternative Methods of Compliance

(m)(1) An alternative method of
compliance or adjustment of the compliance
time that provides an acceptable level of
safety may be used if approved by the
Manager, International Branch, ANM-116.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

(2) Alternate methods of compliance
approved previously in accordance with AD
96-11-05, Amendment 39-9630, for
paragraphs (a) through (h) of that AD, are
approved as alternative methods of
compliance with paragraphs (a) through (h)
of this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(n) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 1999-239—
287(B), dated June 2, 1999.

Issued in Renton, Washington, on February
8, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-3397 Filed 2—11-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00-ASO-4]

Proposed Establishment of Class E
Airspace; Andrews—Murphy, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at Andrews—
Murphy, NC. A Global Positioning
System (GPS) Standard Instrument
Approach Procedure (SIAP), helicopter
point in space approach, has been
developed for Andrews—Murphy, NC.
As a result, controlled airspace
extending upward from 700 feet Above
Ground Level (AGL) is needed to
accommodate the SIAP.

DATES: Comments must be received on
or before March 15, 2000.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.
00-ASO—4, Manager, Airspace Branch,
ASO-520, P.O. Box 20636, Atlanta,
Georgia 30320.

The official docket may be examined
in the Office of the Regional Counsel for
Southern Region, Room 550, 1701
Columbia Avenue, College Park, Georgia
30337, telephone (404) 305-5627.

FOR FURTHER INFORMATION CONTACT:
Nancy B. Shelton, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 00—
ASO-4.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in light of the
comments received. All comments
submitted will be available for
examination in the Office of the
Regional Counsel for Southern Region,
Room 550, 1701 Columbia Avenue,
College Park, Georgia 30337, both before
and after the closing date for comments.
A report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed rulemaking (NPRM)

by submitting a request to the Federal
Aviation Administration, Manager,
Airspace Branch, ASO-520, Air Traffic
Division, P.O. Box 20636, Atlanta,
Georgia 30320. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
establish Class E airspace at Andrews—
Murphy, NC. A GPS SIAP, helicopter
point in space approach, has been
developed for Andrews—Murphy, NC.
Controlled airspace extending upward
from 700 feet AGL is needed to
accommodate the SIAP. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface are published in
Paragraph 6005 of FAA Order 7400.9G,
dated September 1, 1999, and effective
September 16, 1999, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not “‘significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by Reference,
Navigation (Air).
The Proposed Amendment
In consideration of the foregoing, the
Federal Aviation Administration

proposes to amend 14 CFR part 71 as
follows:
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PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9G, Airspace
Designations and Reporting Points,
dated September 1, 1999, and effective
September 16, 1999, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth

* * * * *

ASONCE5 Andrews—Murphy, NC [New]
Andrews—Murphy, NC

Point In Space Coordinates
(Lat. 35°11'10" N, long. 83°52'57" W)
That airspace extending upward from 700
feet or more above the surface within a 6-
mile radius of the point in space (lat.
35°11'10" N, long 83°52'57" W) serving
Andrews—Murphy NC; excluding that
airspace within the Knoxville. TN, Class E
airspace.
* * * * *

Issued in College Park, Georgia, on January
31, 2000.
Nancy B. Shelton,
Acting Manager, Air Traffic Division,
Southern Region.
[FR Doc. 00-3302 Filed 2—11-00; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 10, 14, 19, and 25
[Docket No. 99N-4783]

Administrative Practices and
Procedures; Good Guidance Practices

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its administrative regulations to
codify its policies and procedures for
the development, issuance, and use of
guidance documents. This action is
necessary in order to comply with

requirements of the Food and Drug
Administration Modernization Act of
1997 (FDAMA). FDAMA codifies
certain parts of the agency’s current
“Good Guidance Practices” (GGP’s) and
directs the agency to issue a regulation
that is consistent with the Federal Food,
Drug, and Cosmetic Act (the act) and
that specifies FDA’s policies and
procedures for the development,
issuance, and use of guidance
documents. The intended effect of this
regulation is to make the agency’s
procedures for development, issuance,
and use of guidance documents clear to
the public.

DATES: Submit written comments and
recommendations by May 1, 2000.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT: Lisa
L. Barclay, Office of Policy (HF-22),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-3370.

SUPPLEMENTARY INFORMATION:

I. Introduction

The Presidential Memorandum on
Plain Language issued on June 1, 1998,
directs FDA to ensure that all of its
documents are clear and easy-to-read.
Part of achieving that goal involves
having readers of a regulation feel that
it is speaking directly to them. The
agency has attempted to incorporate
plain language concepts through the use
of pronouns and other plain language in
this regulation as much as possible. For
example, the agency will be using the
term “you” to refer to all affected parties
outside of the agency. For purposes of
this regulation, “you” and “public” are
used interchangeably. The agency
would like your comments on how
effectively it has used plain language in
this regulation, and whether this has
made the document more clear and easy
to understand.

II. History

In May 1995, the Indiana Medical
Device Manufacturer’s Council filed a
citizen’s petition with the agency,
which requested, among other things,
that FDA establish greater controls over
the initiation, development, and
issuance of guidance documents to
assure the appropriate level of
meaningful public participation. In
response to this petition, the agency
issued a proposed guidance document
that set forth the agency’s position on
how it would proceed in the future with
respect to guidance document

development, issuance, and use (61 FR
9181, March 7, 1996).

The agency invited public comment
on its proposal, and on April 26, 1996,
the agency held a public meeting to
discuss it. After reviewing and
considering all of the comments
received during the meeting and the
public comment period, the agency
finalized its procedures. In the Federal
Register of February 27, 1997 (62 FR
8961), FDA published a notice
announcing the agency’s GGP’s
guidance document (the 1997 GGP
document).

The 1997 GGP document provided a
definition of guidance; established a
standard way of naming guidance
documents; described the legal effect of
guidance documents; established
practices for developing guidance
documents and receiving public input;
established ways for making guidance
documents available to the public; and
provided information concerning the
agency’s existing appeals processes for
disputes regarding guidance documents.

On November 21, 1997, the President
signed FDAMA into law (Public Law
No. 105-115). Section 405 of FDAMA,
which added section 701(h) to the act
(21 U.S.C. 371(h)), establishes certain
aspects of the 1997 GGP document as
the law. It also directs the agency to
evaluate the effectiveness of the 1997
GGP document and then develop and
issue regulations specifying its policies
and procedures for the development,
issuance, and use of guidance
documents. The agency conducted an
internal evaluation of the effectiveness
of the 1997 GGP document and now is
proposing changes to its existing part 10
(21 CFR part 10) regulations to clarify its
procedures for development, issuance,
and use of guidance documents. The
proposal, in large part, tracks the 1997
GGP document. As discussed below in
part V.A of this document, any changes
from the 1997 GGP document that FDA
is proposing are based on the language
in FDAMA, or FDA’s internal evaluation
of GGP’s. Your comments on the
proposal will help FDA further evaluate
the effectiveness of its 1997 GGP
document.

II1. 1997 GGP Document

The 1997 GGP document issued by
the agency in February 1997 provided a
great deal of information regarding the
agency’s procedures for the
development, issuance, and use of
guidance documents. Below is a brief
overview of the key parts of the 1997
GGP document.

First, the 1997 GGP document
explained its purpose. The purpose of
GGP’s is to ensure that agency guidance
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documents are developed with the
proper amount of your participation,
that you have easy access to guidance
documents, and that guidance
documents are not treated as binding
requirements on you or on FDA. The
agency also wanted to ensure that every
part of the agency followed these
policies and procedures the same way.

The 1997 GGP document also
clarified what does and does not
constitute a guidance document, and it
provided examples.

The 1997 GGP document stated that
guidance documents themselves do not
create rights or responsibilities under
the law, and guidance documents are
not legally binding on you or on the
agency. Instead, guidance documents
explain how the agency believes the law
applies to certain regulated activities.
The 1997 GGP document also noted,
however, that a guidance document
represents the agency’s current thinking
on the subject addressed in the
document, and it is intended to ensure
consistency in the application of laws
and regulations. Therefore, FDA
supervisors will take steps to ensure
that their employees do not make
determinations that are different from
what is in a guidance document without
appropriate justification and
supervisory concurrence.

The 1997 GGP document described
several different ways that the agency
receives your input regarding guidance
documents before, during, and after a
document’s development. The 1997
GGP document also described the
internal FDA clearance process for
guidance documents.

Under the 1997 GGP document, the
agency adopted a two-level approach to
the development of guidance
documents. Level 1 guidance
documents were defined as those
documents directed primarily to
applicants/sponsors or other members
of the regulated industry that set forth
first interpretations of statutory or
regulatory requirements, changes in
interpretation or policy that are of more
than a minor nature, unusually complex
scientific issues, or highly controversial
issues. Level 2 guidance documents
included all other documents.

For a Level 1 guidance document,
which the agency defined as generally
more controversial or new, FDA calls for
public input, in most cases, before the
document goes into effect. For a Level
2 document, which is generally less
novel or controversial in nature, FDA
calls for your comments when the
document is issued.

The 1997 GGP document established
certain standard elements that are
included in all guidance documents,

including: A standard way of referring
to guidance documents; a statement of
nonbinding effect; the absence of any
language implying that the document is
mandatory; and other standard
information, such as date of issuance
and whether a document is draft or
final.

The 1997 GGP document also
clarified that FDA will educate and train
all current and new FDA employees
involved in the development, issuance,
and use of guidance documents about
the agency’s GGP’s and will monitor
staff to ensure that they are
appropriately following GGP’s. The GGP
guidance also stated that the agency
would evaluate whether GGP’s are
achieving their purpose. According to
the 1997 GGP document, lists of
guidance documents and the documents
themselves will be available to you. The
agency will maintain and update this
list.

Finally, the 1997 GGP document
described an appeals process that
provides you with an opportunity to
raise an issue regarding whether FDA
staff have followed GGP’s.

IV. Statutory Requirements Under
FDAMA

Section 701(h) of the act (21 U.S.C.
371(h)) codifies certain parts of the 1997
GGP document. Section 701(h)(1)(A) of
the act requires the agency to develop
guidance documents with public
participation and to ensure that
information identifying the existence of
such documents and the documents
themselves are made available to you
both in written form and, as feasible,
through electronic means.

Section 701(h)(1)(A) of the act further
explains that guidance documents shall
not create or confer any rights for or on
any person, although they represent the
views of the agency on matters within
its jurisdiction.

Section 701(h)(1)(B) of the act states
that guidance documents shall not be
binding on the agency, and that the
agency shall ensure that its employees
do not deviate from such guidances
without appropriate justification and
supervisory concurrence. Under the
statute, the agency is required to: (1)
Provide training to employees on how to
develop and use guidance documents,
and (2) monitor the development and
issuance of guidance documents.

For certain categories of guidance
documents, the statute requires that the
agency ensure public participation in
their development prior to
implementation. (See section
701(h)(1)(C) of the act.) These categories
include documents that: (1) Set forth
initial interpretations of a statute or

regulation; (2) contain changes in
interpretation or policy that are of more
than a minor nature; (3) contain
complex scientific issues; or (4) contain
highly controversial issues. Prior public
participation is required for these
categories of documents unless the
agency determines that such prior
public participation is not feasible or
appropriate. In such cases, the agency is
required to provide for public comment
upon implementation and to consider
any comments received.

For guidance documents that set forth
existing practices or minor changes in
policy, section 701(h)(1)(D) of the act
requires the agency to provide you with
an opportunity to comment upon
implementation.

Section 701(h)(2) of the act requires
the agency to ensure uniform
nomenclature for guidance documents
and uniform internal procedures for
approval of guidance documents. The
agency is also required to ensure that
new and revised guidance documents
are properly dated and indicate the
nonbinding nature of the documents.
The statute also requires the agency to
conduct periodic reviews of all
guidance documents and, where
appropriate, revise such documents.

Section 701(h)(3) of the act requires
the agency to maintain a list of guidance
documents which must be kept
electronically, updated, and published
periodically in the Federal Register.
FDA must also make copies of the
guidance documents available to the
public.

Section 701(h)(4) of the act requires
the agency to have an effective appeals
mechanism to address complaints that
FDA is not developing and using
guidance documents in accordance with
this provision of the law.

Finally, section 701(h)(5) of the act
requires the agency to evaluate the
effectiveness of the 1997 GGP document
and then to issue regulations specifying
its policies and procedures for
developing, issuing, and using guidance
documents by July 1, 2000.

V. Proposed Regulations
A. Overview

To evaluate the strengths and
weaknesses of its GGP’s as required by
FDAMA, and as stated in its 1997 GGP
document, the agency conducted an
informal internal survey. The survey
solicited information regarding FDA
employees’ views on the effectiveness of
GGP’s and questioned whether FDA
employees had received complaints
regarding the agency’s development,
issuance, and use of guidance
documents since the development of
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GGP’s. This internal review found that
the agency’s GGP’s have generally been
beneficial and effective in standardizing
the agency’s procedures for
development, issuance, and use of
guidance documents, and that FDA
employees have generally been
following GGP’s.

As aresult of the FDAMA provision
and FDA'’s internal survey, FDA is
proposing certain minor changes to the
procedures described in its 1997 GGP
document. These changes and the
reasons for them will be discussed
below. As part of its continuing effort to
evaluate and improve the development,
issuance, and use of guidance
documents, the agency is inviting public
comment not only on the specific
provisions described in the proposed
regulation, but also on the 1997 GGP
document. FDA is interested in hearing
how you view the effectiveness of the
procedures described in the 1997 GGP
document.

B. Definitions

Proposed § 10.115(a) explains that
“Good Guidance Practices (GGP’s) set
forth FDA'’s policies and procedures for
developing, issuing, and using guidance
documents.”

Proposed § 10.115(b)(1) defines the
term “guidance document.” While
FDAMA did not explicitly require that
the agency define the term “guidance
document,” the agency did so in the
1997 GGP document and has found that
a definition helps to increase clarity for
affected parties within and outside of
the agency. To eliminate certain
redundancies, the agency has modified
that definition and included it in this
proposed regulation. The agency defines
guidance documents as those prepared
for FDA staff, applicants/sponsors, and
the public that describe the agency’s
interpretation of or policy on a
regulatory issue.

The proposed regulation states that
guidance documents include, but are
not limited to, documents that relate to:
(1) The design, production,
manufacturing, and testing of regulated
products; (2) the processing, content,
and evaluation/approval of submissions;
and (3) inspection and enforcement
policies.

In addition, the agency is clarifying
what is not a guidance document. As
discussed in the 1997 GGP document,
documents that would fall into the
nonguidance category include: (1) Those
relating to internal FDA procedures, (2)
agency reports, (3) general information
documents provided to consumers and
health professionals, (4) speeches, (5)
journal articles and editorials, (6) media
interviews, (7) press materials, (8)

warning letters, or (9) other
communications directed to individual
persons or firms.

In clarifying what is not a guidance
document, the proposal has added
general information documents
provided to health professionals and
memoranda of understanding. General
information documents for health
professionals would include documents
such as “Dear Health Professional”
letters. These documents, like general
information documents provided to
consumers, might describe a public
health alert or emergency. In addition,
FDA has added memoranda of
understanding to the list of documents
that would not be considered guidance
documents because memoranda of
understanding are agreements that FDA
makes with other Federal or State
government organizations in order to
determine who will enforce certain
laws. These documents do not articulate
agency policy, and therefore they fall
outside the definition of a guidance
document.

In defining guidance documents, the
agency recognizes that there are certain
documents directed to its own staff that
also would provide guidance to you.
The agency, therefore, considers those
documents to be guidance documents.
However, among FDA’s internal
documents, there is another category of
documents that describe FDA’s day-to-
day business. While such documents
might be interesting to you, they do not
fall within the definition of guidance
documents. Examples of such
documents could include: Staff guides
regarding personnel information or
leave policies or directives on how to
route documents for review within the
agency.

Consistent with the distinction drawn
in section 701(h)(1)(C) of the act, the
agency is proposing in §10.115(c) to
define two levels of guidance
documents, which, as discussed below,
will be subject to different levels of
public participation before issuance.
This is the same approach that the
agency took in the 1997 GGP document.
Level 1 guidance documents include
guidance documents that: (1) Set forth
initial interpretations of statutory or
regulatory requirements; (2) set forth
changes in interpretation or policy that
are of more than a minor nature; (3)
discuss complex scientific issues; or (4)
cover highly controversial issues. As
discussed below, for Level 1 documents,
the agency is generally required by the
statute to ensure public participation in
their development prior to
implementation.

In contrast, Level 2 documents are
guidance documents that set forth

existing practices or minor changes in
interpretation or policy. Level 2
guidance documents include all
guidance documents that are not
classified as Level 1. As discussed
below, according to the statute, for Level
2 documents, the agency is not required
to seek comments from you before
publication of the document, but the
agency must provide for your comment
upon implementation.

As discussed above, proposed
§10.115(c)(3) defines “you” as all
affected parties outside of the agency.
“You” does not refer to agency
employees because the procedures they
must follow under GGP’s are different
than the procedures that you would
follow; e.g., FDA employees follow
different procedures when they would
like to deviate from a guidance
document. Under this proposed
regulation, “you” and ‘“public” are used
interchangeably.

C. Legal Effect of Guidance Documents

Consistent with section 701(h)(1)(A)
and (h)(1)(B) of the act, proposed
§10.115(d) describes the nonbinding
effect of guidance documents.
Specifically, it provides that guidance
documents do not establish legally
enforceable rights or responsibilities.
They do not legally bind you or the
agency.

Proposed § 10.115(d) further provides
that you may choose to use an approach
other than the one set forth in a
guidance document. However, the
alternative approach must comply with
the relevant statutes and regulations. If
you would like to choose an alternate
approach, FDA is willing to discuss that
approach with you to ensure that it
complies with all relevant laws and
regulations.

The proposed regulation also clarifies
that although guidance documents do
not legally bind FDA, they represent the
agency’s current thinking. Therefore,
FDA employees may depart from
guidance documents only with
appropriate justification and
supervisory concurrence.

Because the agency’s issuance of
GGP’s is an attempt to make its
processes for initially communicating
new or different regulatory expectations
to a broad public audience consistent
across the agency, proposed § 10.115(e)
clarifies that FDA should not use other
methods or documents to informally
provide this information. Consistent
with the 1997 GGP document, the
agency is proposing that GGP’s must be
followed whenever interpretations of
law or policy that are not readily
apparent from the statute or regulations



7324

Federal Register/Vol. 65, No. 30/Monday, February 14, 2000/Proposed Rules

are first communicated to a broad public
audience.

D. Public Participation in the
Development and Issuance of Guidance

Section 701(h)(1)(A) of the act
requires FDA to develop guidance
documents with your participation.
Proposed § 10.115(f) describes how you
may participate in the development and
issuance of FDA’s guidance documents.
These mechanisms for your input
include: (1) Suggestions for areas of
guidance document development; (2)
submission of drafts of guidance
documents to FDA for consideration; (3)
suggestions about revisions of an
existing guidance document; (4)
submission of comments on an annual
list of possible topics for future FDA
guidance documents; and (5)
submission of comments on specific
proposed and final guidance
documents.

The 1997 GGP document stated that
the agency would issue its list of
possible topics for future FDA guidance
document development or revision
twice a year. However, given its
experience with GGP’s thus far, the
agency has determined that publishing
the list once a year would be more
workable and just as informative. If the
agency were to publish such a list
semiannually, it would likely publish
essentially the same list twice.

The 1997 GGP document also
provided that FDA would not be bound
by its list of possible topics for future
FDA guidance documents. In other
words, FDA would not be required to
issue a guidance document on every
topic identified in that list. Similarly,
FDA would not be stopped from issuing
a guidance document on a topic not
identified on the list. FDA will apply
that same principle to the annual list.

If you want FDA to draft a guidance
document on a particular issue or to
revise an existing guidance document,
you should contact the Center or Office
that is responsible for the regulatory
activity covered by the guidance
document. For purposes of this
regulation, FDA is using the term
“office” to refer to offices that are
agency components comparable to a
Center, e.g. Office of the Commissioner,
Office of Regulatory Affairs, or Office of
the Chief Counsel, not offices with a
given Center. You should include a
statement explaining why the new or
revised document is necessary. If FDA
agrees to draft or revise a guidance
document, it will follow the procedures
described in proposed § 10.115(g).

Proposed §10.115(g) describes the
agency’s procedures for the
development and issuance of a guidance

document. These procedures are similar
to those described in the 1997 GGP
document. As stated above in proposed
§10.115(c), the agency will determine,
depending on its content, whether each
guidance document is a Level 1 or Level
2 document.

1. Level 1 Procedures

Proposed § 10.115(g)(1) describes the
procedures for developing and issuing
most Level 1 guidance documents.
Under proposed § 10.115(g)(1), before
FDA drafts a Level 1 guidance
document, FDA may seek or accept
early input from individuals or groups
outside the agency. For example, FDA
may do this by participating in or
holding meetings and workshops.

After FDA prepares a draft of a Level
1 guidance document, FDA will publish
a notice in the Federal Register
announcing that the draft guidance
document is available. FDA will post
the draft on the Internet and make it
available in hard copy. FDA will invite
your comments on the draft guidance
document. Procedures for submission of
your comments on guidance documents
are described in proposed § 10.115(h).

After it prepares a draft of a Level 1
guidance document, FDA may also hold
additional public meetings or
workshops, or it may present the draft
guidance document to an advisory
committee for review.

After providing an opportunity for
your comment on a draft Level 1
guidance document, FDA will review
any comments it has received. FDA will
prepare the final version of the guidance
document that incorporates suggested
changes, when appropriate. FDA then
will publish a notice in the Federal
Register announcing that the guidance
document is available. FDA will post
the guidance document on the Internet
and make it available in hard copy. As
discussed in the 1997 GGP document,
when FDA issues a final guidance
document, FDA is not obligated to
address each comment specifically.

After providing an opportunity for
comment, FDA may decide that it is
appropriate to issue another draft of the
guidance document. In this case, FDA
will again solicit comment by
publishing a notice in the Federal
Register, posting a draft on the Internet,
and making the draft available in hard
copy. FDA would then proceed to issue
a final version of the guidance
document in the manner described
above.

Proposed § 10.115(g)(1) is consistent
with the 1997 GGP document. Minor
changes have been made to clarify the
types of early input that FDA may
accept. In addition, FDA has clarified

that it does not post a separate notice of
availability of a guidance document on
the Internet, but rather it posts the
actual guidance document on the
Internet. Copies of the Federal Register
notices of availability are available on
the Internet at http://www.fda.gov.

Section 701(h)(1)(C) of the act
provides that the agency is not required
to seek your comment before it
implements a Level 1 guidance
document if your prior participation is
not feasible or appropriate. Proposed
§ 10.115(g)(2) mirrors the words of the
statute. In the 1997 GGP document, the
agency provided that it would not seek
your comment before implementing a
Level 1 guidance document if: (1) There
are public health reasons for immediate
implementation of the guidance
document; (2) there is a statutory
requirement, executive order, or court
order that requires immediate
implementation; or (3) the guidance
document presents a less burdensome
policy that is consistent with public
health. The agency plans to continue to
apply the same three exceptions, but it
reserves the authority to provide for
other exceptions that are consistent with
section 701(h)(1)(C) of the act, if the
need arises.

Proposed § 10.115(g)(3) describes the
procedures that FDA will use for
developing and issuing Level 1
guidance documents that fall under the
exception discussed above. For that
certain small class of guidance
documents, FDA will: (1) Publish a
notice in the Federal Register
announcing that the guidance document
is available; (2) post the guidance
document on the Internet and make it
available in hard copy; and (3) seek your
comment when it issues or publishes
the guidance document. If FDA receives
comments on one of the excepted
guidance documents, FDA will review
those comments and revise the guidance
document, when appropriate.

2. Level 2 Procedures

Proposed § 10.115(g)(4) describes the
procedures for developing and issuing
Level 2 guidance documents, as defined
in §10.115(c)(2). As set forth in section
701(h)(1)(D)of the act, FDA may
implement a Level 2 guidance
document at the same time that it issues
the document and solicits public
comment. After it prepares a Level 2
guidance document, FDA will publish
the guidance document on the Internet
and provide an opportunity for your
comment at that time. Similar to the
procedures for Level 1, if FDA receives
comments on a Level 2 guidance
document, FDA will review those
comments and revise the document,
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when appropriate. FDA may also, at its
discretion, seek public comment before
it implements a Level 2 guidance
document.

You will know when a Level 2
guidance document has been issued
because it will be posted on the Internet.
In addition, FDA’s electronic
comprehensive list will be updated
within 30 days of issuance and FDA’s
annual Federal Register list will
identify all guidance documents that
have been issued since the previous list
was published.

In an effort to make the agency’s
guidance document development
process as open as possible, proposed
§10.115(g)(5) provides that you may
submit comments on any guidance
document (Level 1 or Level 2, draft or
final) at any time. FDA will review all
of the comments that it receives and
will revise guidance documents in
response to your comments, when
appropriate. When draft Level 1
guidance documents are issued under
proposed § 10.115(g)(1), and when Level
1 guidance documents are issued under
proposed § 10.115(g)(3), there will be a
period of time established for the receipt
of comments. All comments received
during that period will be reviewed and
considered immediately. Comments
received after the closing date of the
specified comment period will be
reviewed as soon as possible and issues
raised in those comments may be
addressed in a future revision of the
document, as the agency deems
appropriate.

Proposed § 10.115(h) tells you how to
submit comments on guidance
documents. If you choose to submit
comments on a guidance document, you
must send them to the Dockets
Management Branch. The comments
submitted should identify the docket
number on the guidance document, if
such a docket number exists. For
documents that do not have a docket
number assigned, the comments should
refer to the title of the document. Once
comments have been received on a
guidance document, the Dockets
Management Branch will establish a
docket for that document, and all
additional comments will be routed to
that docket. Comments will be available
to the public in accordance with FDA’s
regulations at § 10.20(j).

Such comments will be available at
the Dockets Management Branch, and,
when feasible, on the Internet. In its
1997 GGP document, the agency
directed all comments on Level 1
documents to the Dockets Management
Branch, and comments on all Level 2
documents to the document’s
originating office. Based on its internal

review, the agency has decided that it
can better track comments if they are all
submitted to the docket, as proposed in
§10.115(h).

E. FDA’s Internal Procedures

Consistent with section 701(h)(2) of
the act and the 1997 GGP document,
proposed § 10.115(i) describes the
standard elements that must be
included in each guidance document.
The agency is proposing that all
guidance documents: (1) Include the
term ‘““guidance;” (2) identify the Center
or Office issuing the document; (3)
identify the activity and people to
which the document applies; (4) include
a statement of the document’s
nonbinding effect; (5) include the date
of issuance; note if it is a revision to a
previously issued guidance document
and identify the document that it
replaces; and (6) contain the word
“draft” if the document is a draft
guidance document.

Historically, FDA has issued
regulatory guidance to its field staff
through documents called Compliance
Policy Guides (CPG’s), and those
documents have come to be recognized
by that name. Therefore, the agency will
continue to issue CPG’s, but each CPG
will also include the term “guidance” in
its subtitle in order to clarify that it does
fall within the definition of a guidance
document.

Consistent with the 1997 GGP
document, the statement of nonbinding
effect will generally read as follows:
“This guidance document represents the
agency’s current thinking on * * *. It
does not create or confer any rights for
or on any person and does not operate
to bind FDA or the public. An
alternative approach may be used if
such approach satisfies the
requirements of the applicable statute
and regulations.”

Proposed § 10.115(i)(2) also provides
that, due to the nonbinding nature of
guidance documents, certain mandatory
language cannot be included in
guidance documents, unless the agency
is using these words to describe a
statutory or regulatory requirement.
Examples of such language includes
words like “shall,” “must,” “required,”
or ‘requirement.”

Consistent with section 701(h)(2) of
the act, proposed § 10.115(j) provides
that all FDA Centers and Offices must
have procedures for the internal
clearance of guidance documents that
ensure that this responsibility is given
to the appropriate senior agency
officials. Under the 1997 GGP
document, an Office Director in a Center
or an Office of Regulatory Affairs
equivalent or higher approves a Level 1

guidance before it goes out to the public
in draft or final. The Office of Chief
Counsel approves a draft or final
guidance document that describes new
legal interpretations. The Office of
Policy approves the release of a draft or
final guidance document that describes
significant changes in agency policy.

Under the 1997 GGP document, an
official at Division Director level or
higher approves a Level 2 guidance
document before it goes out to the
public. Because, by definition, Level 2
documents are less controversial or
novel, the clearance of a Level 2
guidance document does not usually
involve as many senior agency officials.

FDA'’s current plan is to keep the
minimum sign off procedures described
in the 1997 GGP document. The agency
is not including them in its proposal
because it does not think it is
appropriate to describe these internal
procedures in a regulation. Moreover,
some Centers or Offices have chosen to
have their guidance document sign-off
take place at a level that is higher than
that described in the 1997 GGP
document. Nothing in this regulation
will affect that practice.

Proposed § 10.115(k) describes
procedures for FDA review and revision
of existing guidance documents. Under
these procedures, the agency will
review periodically existing guidance
documents to determine whether they
need to be changed or withdrawn. When
significant changes are made to the
statute or regulations, the agency will
review and, if appropriate, revise
guidance documents relating to that
changed statute or regulation. In
addition, your comments may at any
time suggest that FDA revise a guidance
document. Those suggestions should
address why the guidance document
should be revised and how it should be
revised.

Proposed § 10.115(1) describes
procedures for how the agency plans to
ensure consistent application of GGP’s.
Under these procedures, all current and
new FDA employees involved in the
development, issuance, or application of
guidance documents will be trained
regarding the agency’s GGP’s.

In addition, on a regular basis, FDA
Centers and Offices will monitor the
development, issuance, and use of
guidance documents to ensure that
employees are following good guidance
practices.

The 1997 GGP document provided
that the agency would educate the
public about the legal effect of guidance
and that FDA staff should take the
opportunity to state and explain the
legal effect of guidance when speaking
to the public about guidance
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documents. Although the agency
believes that the 1997 GGP document,
the inclusion of the statement of the
nobinding effect on all guidance
documents, and the FDA public
pronouncements about the legal effect of
guidance have made great strides in
educating the public about the legal
effect of guidance, the agency believes
that it is important that these education
efforts continue. Therefore, as part of its
employee training, FDA will direct its
employees to continue educating the
public about the nonbinding effect of
guidance.

F. Public Access to Guidance
Documents

Section 701(h)(1)(A) of the act
requires FDA to ensure that information
about the existence of guidance
documents and guidance documents
themselves are made available to you in
written form, and, as feasible, through
electronic means. Proposed § 10.115(m)
and (n) incorporate that requirement.

Proposed § 10.115(m) provides that
FDA will make copies available in hard
copy and, as feasible, through the
Internet. All new recently issued
guidance documents have been made
available through the Internet, but there
are some documents that were issued
prior to issuance of the 1997 GGP
document that are not available in an
electronic version that can be easily
included on the Internet.

Proposed § 10.115(n) tells you how
you can get a list of all of FDA’s
guidance documents. Under proposed
§10.115(n), FDA will maintain a current
list of all guidance documents on the
Internet at www.fda.gov/opacom/
morechoices/industry/guidedc.htm.
New documents will be added to this
list within 30 days of issuance.
Although the agency recognizes that the
Internet is an a easy and efficient tool
for distribution of public information, it
will continue to make its guidance
document list available through the
Federal Register. Once a year, FDA will
publish a comprehensive list of
guidance documents in the Federal
Register.

In the 1997 GGP document, the
agency stated that it would provide
quarterly updates to the annual
comprehensive Federal Register list.
However, the agency has been unable to
issue timely updates. The agency
believes that the annual Federal
Register list plus the current list on the
Internet is more workable for the agency
and is consistent with the statutory
requirement. However, the agency
would like to receive your comments on
this proposed change.

FDA'’s guidance document lists will
include: (1) The name of the guidance
document, issuance and revision dates;
and (2) information on how to obtain
copies of the document.

G. Dispute Resolution

Section 701(h)(4) of the act requires
the agency to have adequate procedures
in place to address complaints regarding
the development and use of guidance
documents. Proposed § 10.115(0)
describes such procedures. If you
believe that someone at FDA did not
follow the procedures in § 10115(0) or
that someone at FDA treated a guidance
document as a binding requirement, you
should contact that person’s supervisor
in the Center or Office that issued the
guidance document. If the issue cannot
be resolved at that level, you should
contact the next highest supervisor. If
the issue still remains unresolved at the
level of the Center or Office Director or
if you feel that you are not making
progress by going through the chain of
command, you may ask the Office of the
Chief Mediator and Ombudsman to
become involved.

H. Conforming Changes

The agency is also proposing
conforming changes to its regulations at
§10.90(b) that describe the agency’s
procedures for guidelines. For many
years, the agency issued documents
articulating regulatory guidance that
were referred to as “‘guidelines.”
However, since the development of
GGP’s, the agency has moved to
referring to all documents that provide
you with guidance as “‘guidance
documents.” To make these regulations
consistent, the agency is proposing to
revise § 10.90(b) to eliminate reference
to the term guideline, and instead cross-
reference the procedures for
development, issuance, and use of
guidance documents at § 10.115. In
addition, the agency is proposing to
make conforming changes throughout
parts 10, 14, 19, and 25 (21 CFR parts
14, 19, and 25) to ensure that the term
“guidance document” replaces the term
“guideline,” as appropriate.

VI. Comments Received by the Agency

After the passage of FDAMA, the
agency was faced with a large burden in
the implementation of the new statute.
In an effort to make the agency’s
processes more open and transparent, as
well as to solicit your input on how
various FDAMA provisions should be
implemented, the agency issued a notice
in the Federal Register establishing
special FDAMA dockets (63 FR 40719,
July 30, 1998). These dockets, which
were assigned to specific provisions of

the statute, allowed you to submit
comments or proposals to the agency
regarding how the provisions should be
implemented.

The agency received one such
comment on section 405 of FDAMA.
The comment raised several suggestions
as to how this provision should be
implemented. These suggestions and
FDA'’s responses are discussed below.

1. The comment suggested that FDA
solicit input before it solidifies its views
on an approach for a new guidance.

The agency agrees that it is important
to solicit your input at the earliest
possible time. That is why it is
proposing to create several mechanisms
for your early input, including: (1) An
opportunity to suggest new or revised
guidance, (2) notification that it is
considering new or revised guidance, (3)
notification that it is issuing certain
guidance documents, and (4) the ability
to hold meetings or workshops before a
draft document is developed. In
addition, the reason that FDA solicits
comments on a guidance document is
because its views are not solidified, and
the agency seeks your input regarding
decisions about what final guidance
documents will contain.

2. The comment noted that the
legislative history accompanying section
405 of FDAMA stated that Congress
“intends that FDA will waive [the]
requirement for prior public
participation only in rare and
extraordinary circumstances where
there is a compelling rationale.” The
comment reads this standard to mean
situations involving a public health
emergency.

The agency does not interpret this
exception so narrowly. In the 1997 GGP
document, the agency provided limited
exceptions to the prior public
participation requirement, including
situations where: (1) There are public
health reasons for immediate
implementation of the guidance
document; (2) there is a statutory
requirement, executive order, or court
order that requires immediate
implementation; or (3) the guidance
document presents a less burdensome
policy that is consistent with public
health. The agency continues to believe
that these exceptions are both consistent
with the intent of Congress in FDAMA
and necessary for the timely issuance of
important guidance documents.

3. The comment suggested that the
agency accept input on whether a
planned guidance document involves a
significant or minor change in policy,
i.e., whether it is a Level 1 or Level 2
guidance document. Again, the agency
welcomes your input on all of its
guidance documents, including
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comment regarding whether the
documents have been appropriately
classified as Level 1 or Level 2.

FDA will review comments received
about designation as a Level 1 or Level
2 document, but in the interest of
issuing guidance in a timely manner,
the agency does not believe that it is
necessarily beneficial to systematically
receive comment on all of these
designations prior to issuance of
guidance documents.

4. The comment noted that section
405 of FDAMA provided that FDA
employees should not deviate from
guidance documents without
appropriate justification and
supervisory concurrence. Therefore, the
comment requests that FDA provide a
requester with written notice when it
determines to deviate from a guidance
document, and state the given reasons
for such deviation.

While the agency completely agrees
that FDA employees should not deviate
from guidance without appropriate
justification and supervisory
concurrence, it disagrees that it should
provide the requester with written
notice stating the reasons for such
deviations. However, the agency will,
upon request, explain why it is
deviating from the guidance at the time
that it makes its decision to do so.

Moreover, if a requester disagrees
with how a guidance document has
been applied, or not applied, FDA has
an appeals process set up for requesters
to raise concerns.

5. The comment noted the importance
of training FDA staff on how to develop
and use guidance documents in a
manner consistent with section 405 of
the statute, and recommends that the
agency should collaborate with industry
and other stakeholders on training,
where appropriate.

The agency agrees with this comment,
and has numerous mechanisms in place
to train FDA employees effectively
about the appropriate development and
use of guidance documents. In addition,
the agency recognizes the importance of
collaboration with its stakeholders.
While the agency welcomes your
suggestions about how its training could
be most effective, the agency believes
that FDA should conduct its own
training of FDA staff.

6. The comment suggested that FDA
should work to ensure consistency in
the application of guidance documents
across the Centers.

The agency agrees and will work to
ensure consistent application of
guidance documents by receiving
comment from around the agency
regarding certain cross-cutting guidance
documents, and ensuring appropriate

clearance by various Centers or Offices,
if they are affected by the guidance
document. The focus of GGP’s is to
achieve this goal, and the agency
believes that the proposed regulations
seek to address concerns about
consistent application of guidance
across the agency.

7. The comment noted that the statute
requires that FDA ensure that an
effective appeals mechanism be in place
to address complaints about the
development or use of guidance
documents. The comment suggested
that the agency be committed to resolve
these disputes as quickly and amicably
as possible through the cooperative
exchange of views, in accordance with
current dispute resolution policies. In
addition, the comment requested that
when multiple requesters raise
complaints in a particular area, it
should trigger a special inquiry by
senior agency policy staff, and renewed
training, if appropriate.

The agency agrees with this comment.
FDA will seek to resolve disputes
quickly and efficiently. When multiple
problems arise, FDA will engage senior
policy officials in the dispute, and will
retrain staff, when appropriate.

8. The comment noted the importance
of FDA'’s periodic review of existing
guidance documents, with revisions
made to those documents, as necessary.
It suggested that FDA set up a system for
periodic review that fosters individual
accountability for updating guidance
documents. The comment suggested
that such a process might include
soliciting public input as quickly as
possible, accepting proposals from the
public on guidance documents, and
responding in writing to all such
proposals within 60 days.

The agency agrees that it should
conduct periodic reviews of guidance
documents, but reserves the discretion
to set up an informal system for this
review process. Because of resource
constraints and in the interest of issuing
all guidance documents in a timely
manner, the agency declines to require
itself to respond in writing to suggested
guidance proposals within a given
timeframe. However, the agency is
committed to ensuring that guidance
documents are updated and revised as
frequently as necessary, and to
reviewing public input regarding those
potential revisions. The agency is also
committed to reviewing all of your
proposals submitted for future
regulatory guidance, but declines to set
up a system whereby all written
proposals are responded to in writing.

9. Lastly, the comment stated that
section 405 of FDAMA makes clear that
FDA should not develop or modify

policies and procedures through
informal mechanisms such as speeches
or statements at meetings that it has not
previously dealt with through regulation
or prior guidances.

The agency agrees with this comment.
The fundamental premise behind GGP’s
is increased consistency in the
development, issuance, and use of
guidance documents; ensuring
consistency of procedures is the goal of
the proposed regulations. The agency is
committed to ensuring that these
principles are upheld, and urges you to
notify FDA if you become aware of FDA
employees first communicating agency
policy through informal mechanisms
such as speeches or statements at
meetings.

VII. Environmental Impact

The agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
would be required.

VIII. Analysis of Impact

FDA has examined the impacts of the
proposed rule under Executive Order
12866, under the Regulatory Flexibility
Act (5 U.S.C. 601-612), and under the
Unfunded Mandates Reform Act of 1995
(Public Law 104-4). Executive Order
12866 directs agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Unless an agency
certifies that a rule will not have a
significant economic impact on a
substantial number of small entities, the
Regulatory Flexibility Act requires an
analysis of regulatory options that
would minimize any significant impact
of a rule on small entities. The
Unfunded Mandates Reform Act
requires that agencies prepare an
assessment of anticipated costs and
benefits before proposing any rule that
may result in an annual expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million (adjusted annually for
inflation).

The agency believes that this
proposed rule is consistent with the
regulatory philosophy and principles
identified in the Executive Order. This
proposed rule does not impose any
mandates on State, local, or tribal
governments, nor is it a significant
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regulatory action under the Unfunded
Mandates Reform Act. Furthermore, the
agency certifies that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities. Therefore, under the Regulatory
Flexibility Act, no further regulatory
flexibility analysis is required.

IX. Paperwork Reduction Act of 1995

FDA concludes that this proposed
regulation would impose no reporting or
recordkeeping requirements. Therefore,
clearance by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995 is not required.

X. Comments

Interested persons may, on or before
May 1, 2000, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects
21 CFR Part 10

Administrative practices and
procedures, News media, Good
Guidance Practices.

21 CFR Part 14

Administrative practices and
procedures, Advisory committees, Color
additives, Drugs, Radiation protection.

21 CFR Part 19

Conflict of interests.
21 CFR Part 25

Environmental impact statements,
Foreign relations, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, the Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, it is proposed that 21 CFR
parts 10, 14, 19, and 25 be amended as
follows:

PART 10—ADMINISTRATIVE
PRACTICES AND PROCEDURES

1. The authority citation for 21 CFR
part 10 continues to read as follows:

Authority: 5 U.S.C. 551-558, 701-706; 15
U.S.C. 1451-1461; 21 U.S.C. 141-149, 321—
397, 4671, 679, 821, 1034; 28 U.S.C. 2112; 42
U.S.C. 201, 262, 263b, 264.

8§810.20, 10.45, and 10.85 [Amended]

2.In 21 CFR part 10, remove the
words “guideline” and “guidelines”
wherever they appear and add in their
place the words “guidance document”
and ‘“guidance documents”,
respectively, in the following places:

a. Section 10.20(j)(1)(v),

b. Section 10.45(d), and

c. Section 10.85(d)(5).

3.In §10.90, remove the words
“guideline” and ‘“guidelines’” wherever
they appear and add in their place the
words “guidance document”” and
“guidance documents”’, respectively,
and revise the section heading and
paragraph (b) to read as follows:

§10.90 Food and Drug Administration
regulations, guidance documents,
recommendations, and agreements.

* * * * *

(b) Guidance documents. FDA
guidance documents, as that term is
defined in § 10.115, will be developed,
issued, and used according to the

requirements at § 10.115.
* * * * *

4. Add §10.115 to subpart B to read
as follows:

§10.115 Good Guidance Practices.

(a) What are good guidance practices?
Good guidance practices (GGP’s) set
forth FDA’s policies and procedures for
developing, issuing, and using guidance
documents.

(b) How is the term “‘guidance
document” defined?

(1) Guidance documents are
documents prepared for FDA staff,
applicants/sponsors, and the public that
describe the agency’s interpretation of
or policy on a regulatory issue.

(2) Guidance documents include, but
are not limited to, documents that relate
to: The design, production,
manufacturing, and testing of regulated
products; the processing, content, and
evaluation/approval of submissions; and
inspection and enforcement policies.

(3) Guidance documents do not
include: Documents relating to internal
FDA procedures, agency reports, general
information documents provided to
consumers or health professionals,
speeches, journal articles and editorials,
media interviews, press materials,
warning letters, memoranda of
understanding, or other
communications directed to individual
persons or firms.

(c) What other terms have a special
meaning?

(1) “Level 1 guidance documents”
include guidance documents that:

(i) Set forth initial interpretations of
statutory or regulatory requirements,

(ii) Set forth changes in interpretation
or policy that are of more than a minor
nature,

(iii) Include complex scientific issues,
or

(iv) Cover highly controversial issues.

(2) “Level 2 guidance documents” are
guidance documents that set forth
existing practices or minor changes in
interpretation or policy. Level 2
guidance documents include all
guidance documents that are not
classified as Level 1.

(3) “You” refers to all affected parties
outside of FDA.

(d) Are you or FDA required to follow
a guidance document?

(1) No. Guidance documents do not
establish legally enforceable rights or
responsibilities. They do not legally
bind the public or FDA.

(2) You may choose to use an
approach other than the one set forth in
a guidance document. However, your
alternative approach must comply with
the relevant statutes and regulations.
FDA is willing to discuss an alternative
approach with you to ensure that it
complies with the relevant statutes and
regulations.

(3) Although guidance documents do
not legally bind FDA, they represent the
agency’s current thinking. Therefore,
FDA employees may depart from
guidance documents only with
appropriate justification and
supervisory concurrence.

(e) Can FDA use means other than a
guidance document to communicate
new agency policy or a new regulatory
approach to a broad public audience?
The agency may not use documents and
other means of communication that are
excluded from the definition of
guidance document to informally
communicate new or different
regulatory expectations to a broad
public audience for the first time. These
GGP’s must be followed whenever
regulatory expectations that are not
readily apparent from the statute or
regulations are first communicated to a
broad public audience.

(f) How can you participate in the
development and issuance of guidance
documents?

(1) You may provide input on
guidance documents that FDA is
developing under the procedures
described in paragraph (g) of this
section.

(2) You may suggest areas for
guidance document development. Your
suggestions should address why a
guidance document is necessary. You
may also submit drafts of guidance
documents to FDA to consider.

(3) You may, at any time, suggest that
FDA revise an already existing guidance
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document. Your suggestion should
address why the guidance document
should be revised and how it should be
revised.

(4) Once a year, FDA will publish, in
both the Federal Register and on the
Internet, a list of possible topics for
future guidance document development
or revision during the next year. You
may comment on this list (e.g., by
suggesting alternatives or
recommendations about the topics that
FDA is considering).

(5) To participate in the development
and issuance of guidance documents
through one of the mechanisms
described in paragraph (f)(1), (f)(2), or
(£)(3) of this section, you should contact
the Center or Office that is responsible
for the regulatory activity covered by the
guidance document.

(6) If FDA agrees to draft or revise a
guidance document, under a suggestion
made under paragraph (f)(1), (f)(2), or
(f)(3) of this section, you may participate
in the development of that guidance
document under the procedures
described in paragraph (g) of this
section.

(g) What are FDA’s procedures for
developing and issuing guidance
documents?

(1) FDA’s procedures for the
development and issuance of Level 1
guidance documents are as follows:

(i) Before FDA prepares a draft of a
Level 1 guidance document, FDA may
seek or accept early input from
individuals or groups outside the
agency. For example, FDA may do this
by participating in or holding public
meetings and workshops.

(ii) After FDA prepares a draft of a
Level 1 guidance document, FDA will:
(A) Publish a notice in the Federal
Register announcing that the draft

guidance document is available;

(B) Post the draft guidance document
on the Internet and make it available in
hard copy; and

(C) Invite your comment on the draft
guidance document. Paragraph (h) of
this section tells you how to submit
your comments.

(iii) After FDA prepares a draft of a
Level 1 guidance document, FDA also
may:

(A) Hold additional public meetings
or workshops; or

(B) Present the draft guidance
document to an advisory committee for
review.

(iv) After providing an opportunity for
public comment on a Level 1 guidance
document, FDA will:

(A) Review any comments received
and prepare the final version of the
guidance document that incorporates
suggested changes, when appropriate;

(B) Publish a notice in the Federal
Register announcing that the guidance
document is available;

(C) Post the guidance document on
the Internet and make it available in
hard copy; and

(D) Implement the guidance
document.

(v) After providing an opportunity for
comment, FDA may decide that it
should issue another draft of the
guidance document. In this case, you
should follow the steps in paragraphs
(g)(1)(ii), (g)(1)(iii), and (g)(1)(iv) of this
section.

(2) FDA will not seek your comment
before it implements a Level 1 guidance
document if the agency determines that
prior public participation is not feasible
or appropriate.

(3) FDA will use the following
procedures for developing and issuing
Level 1 guidance documents under the
circumstances described in paragraph
(g)(2) of this section.

(i) After FDA prepares a guidance
document, FDA will:

(A) Publish a notice in the Federal
Register announcing that the guidance
document is available;

(B) Post the guidance document on
the Internet and make it available in
hard copy;

(C) Implement the guidance document
when it is made available; and

(D) Invite your comment when it
issues or publishes the guidance
document. Paragraph (h) of this section
tells you how to submit your comments.

(ii) If FDA receives comments on the
guidance document, FDA will review
those comments and revise the guidance
document when appropriate.

(4) FDA will use the following
procedures for developing and issuing
Level 2 guidance documents:

(i) After it prepares a guidance
document, FDA will:

(A) Post the guidance document on
the Internet and make it available in
hard copy;

(B) Implement the guidance document
when it is made available, unless FDA
indicates otherwise; and

(C) Invite your comment on the Level
2 guidance document. Paragraph (h) of
this section tells you how to submit
your comments.

(ii) If FDA receives comments on the
guidance document, FDA will review
those comments and revise the
document when appropriate. If a
version is revised, the new version will
be placed on the Internet.

(5) You may comment on any
guidance document at any time.
Paragraph (h) of this section tells you
how to submit your comments. FDA
will revise guidance documents in

response to your comments when
appropriate.

(h) How should you submit comments
on a guidance document?

(1) If you choose to submit comments
on any guidance document under
paragraph (g) of this section, you must
send them to the Dockets Management
Branch (HFA-305), 5630 Fishers Lane,
rm. 1061, Rockville, MD 20852.

(2) Comments should identify the
docket number on the guidance
document, if such a docket number
exists. For documents without a docket
number, the title of the guidance
document should be included.

(3) Comments will be available to the
public in accordance with FDA’s
regulations on submission of documents
to the Dockets Management Branch
specified in § 10.20(j).

(i) What standard elements must FDA
include in a guidance document?

(1) A guidance document must:

(i) Include the term ‘“‘guidance,”

(ii) Identify the Center(s) or Office(s)
issuing the document,

(iii) Identify the activity to which and
the people to whom the document
applies,

(iv) Include a statement of the
document’s nonbinding effect,

(v) Include the date of issuance,

(vi) Note if it is a revision to a
previously issued guidance and identify
the document that it replaces, and

(vi) Contain the word “draft” if the
document is a draft guidance.

(2) Guidance documents must not
include mandatory language such as
“shall,” “must,” “required,” or
“requirement,” unless FDA is using
these words to describe a statutory or
regulatory requirement.

(j) Who, within FDA, can approve
issuance of guidance documents? Each
Center and Office must have in place
appropriate procedures for the approval
of guidance documents. Those
procedures must ensure that issuance of
all documents is approved by
appropriate senior FDA officials.

(k) How will FDA review and revise
existing guidance documents?

(1) The agency will periodically
review existing guidance documents to
determine whether they need to be
changed or withdrawn.

(2) When significant changes are
made to the statute or regulations, the
agency will review and, if appropriate,
revise guidance documents relating to
that changed statute or regulation.

(3) As discussed in paragraph (f)(3) of
this section, you may at any time
suggest that FDA revise a guidance
document.

(1) How will FDA ensure that FDA
staff are following GGP’s?
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(1) All current and new FDA
employees involved in the
development, issuance, or application of
guidance documents will be trained
regarding the agency’s GGP’s.

(2) FDA Centers and Offices will
monitor the development and issuance
of guidance documents to ensure that
GGP’s are being followed.

(m) How can you get copies of FDA’s
guidance documents? FDA will make
copies available in hard copy and as
feasible, through the Internet.

(n) How will FDA keep you informed
of the guidance documents that are
available?

(1) FDA will maintain a current list of
all guidance documents on the Internet.
New documents will be added to this
list within 30 days of issuance.

(2) Once a year, FDA will publish its
comprehensive list of guidance
documents in the Federal Register. The
comprehensive list will identify
documents that have been added to the
list or withdrawn from the list since the
previous comprehensive list.

(3) FDA’s guidance document lists
will include the name of the guidance
document, issuance and revision dates,
and information on how to obtain
copies of the document.

(0) What can you do if you believe
that someone at FDA is not following
these GGP’s? If you believe that
someone at FDA did not follow the
procedures in this section or that
someone at FDA treated a guidance
document as a binding requirement, you
should contact that person’s supervisor
in the Center or Office that issued the
guidance document. If the issue cannot
be resolved, you should contact the next
highest supervisor. If you are unable to
resolve the issue at the level of the
Center/Office Director or if you feel that
you are not making progress by going
through the chain of command, you may
ask the Office of the Chief Mediator and
Ombudsman to become involved.

PART 14—PUBLIC HEARING BEFORE
A PUBLIC ADVISORY COMMITTEE

5. The authority citation for 21 CFR
part 14 continues to read as follows:

Authority: 21 U.S.C. 141-149, 321-394,
467f, 679, 821, 1034; 42 U.S.C. 201, 262,
263b, 264; 15 U.S.C. 1451-1461; 5 U.S.C.
App. 2; 28 U.S.C. 2112.

§§14.27 and 14.33 [Amended]

6. In 21 CFR part 14, remove the word
“guidelines” and add in its place the
word ‘“‘guidance documents” in the
following places:

a. Section 14.27(b)(3) and

b. Section 14.33(c).

PART 19—STANDARDS OF CONDUCT
AND CONFLICTS OF INTEREST

7. The authority citation for 21 CFR
part 19 continues to read as follows:

Authority: 21 U.S.C. 371.

§19.10 [Amended]

8.In §19.10(c), remove the word
“guidelines” and add in its place the
word ‘“‘guidance documents”.

PART 25—ENVIRONMENTAL IMPACT
CONSIDERATIONS

9. The authority citation for 21 CFR
part 25 continues to read as follows:

Authority: 21 U.S.C. 321-393; 42 U.S.C.
262, 263b—264; 42 U.S.C. 4321, 4332; 40 CFR
parts 1500-1508; E.O. 11514, 35 FR 4247, 3
CFR 1971 Comp., p. 531-533 as amended by
E.O. 11991, 42 FR 26967, 3 CFR 1978 Comp.,
p- 123-124 and E.O. 12114, 44 FR 1957, 3
CFR 1980 Comp., p. 356—-360.

§25.30 [Amended]

10. In § 25.30(h), remove the word
“guidelines” and add in its place the
word “guidance documents”.

Dated: February 8, 2000.

Margaret Dotzel,

Acting Associate Commissioner for Policy.
[FR Doc. 00-3344 Filed 2—11-00; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 990
[Docket No. FR-4425-N-09]

Negotiated Rulemaking Committee on
Operating Fund Allocation; Meeting

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Negotiated Rulemaking
Committee meetings.

SUMMARY: This document announces a
meeting of the Negotiated Rulemaking
Committee on Operating Fund
Allocation. These meetings are
sponsored by HUD for the purpose of
discussing and negotiating a proposed
rule that would change the current
method of determining the payment of
operating subsidies to public housing
agencies (PHAs).

DATES: The committee meeting will be
held on February 16 and February 17,
2000. On February 16, 2000, the meeting
will begin at approximately 9:30 am and
end at approximately 5:30 pm. On
February 17, 2000, the meeting will
begin at approximately 9:00 am and end
at approximately 4:00 pm.

ADDRESSES: The committee meeting will
take place at the Loews L’Enfant Plaza
Hotel, 480 L’Enfant Plaza East, SW,
Washington, DC 20024; telephone 1-
800-635-5065 or (202) 484—1000; FAX
(202) 863-4497 (With the exception of
the “800” telephone number, these are
not toll-free numbers).

FOR FURTHER INFORMATION CONTACT:
Steve Sprague, Acting Director, Funding
and Financial Management Division,
Office of Public and Indian Housing,
Room 4216, U.S. Department of Housing
and Urban Development, 451 Seventh
Street, SW, Washington, DC 20410—
0500; telephone (202) 708—-1872 (this
telephone number is not toll-free).
Hearing or speech-impaired individuals
may access this number via TTY by
calling the toll-free Federal Information
Relay Service at 1-800—877—-8339.

SUPPLEMENTARY INFORMATION:
I. Background

The Secretary of HUD has established
the Negotiated Rulemaking Committee
on Operating Fund Allocation to
negotiate and develop a proposed that
would change the current method of
determining the payment of operating
subsidies to public housing agencies
(PHAS). The establishment of the
committee is required by the Quality
Housing and Work Responsibility Act of
1998 (Pub. L. 105-276, approved
October 21, 1998) (the ‘“Public Housing
Reform Act”’). The Public Housing
Reform Act makes extensive changes to
HUD’s public and assisted housing
programs. These changes include the
establishment of an Operating Fund for
the purpose of making assistance
available to PHAs for the operation and
management of public housing. The
Public Housing Reform Act requires that
the assistance to be made available from
the new Operating Fund be determined
using a formula developed through
negotiated rulemaking procedures.

II. Negotiated Rulemaking Committee
Meeting

This document announces a meeting
of the Negotiated Rulemaking
Committee on Operating Fund
Allocation. The next committee meeting
will take place as described in the DATES
and ADDRESSES section of this
document.

The agenda planned for the
committee meeting includes the
development and review of draft
regulatory and preamble language; and
the scheduling of future meetings, if
necessary.

The meeting will be open to the
public without advance registration.
Public attendance may be limited to the
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space available. Members of the public
may make statements during the
meeting, to the extent time permits, and
file written statements with the
committee for its consideration. Written
statements should be submitted to the
address listed in the FOR FURTHER
INFORMATION section of this notice.
Summaries of committee meetings will
be available for public inspection and
copying at the address in the same
section.

Dated: February 10, 2000.

Jacqueline Johnson,

Deputy Assistant Secretary for Native
Programs.

[FR Doc. 00-3481 Filed 2—-10-00; 2:30 pm]
BILLING CODE 4210-33-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 913
[SPATS No. IL-097-FOR, Part Il1]

Illinois Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
announcing receipt of revisions to a
previously proposed amendment to the
Illinois regulatory program (Illinois
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). Illinois proposed revisions to
its program concerning subsidence
control, water replacement, adjustment
of performance bonds, administrative
review, release of performance bonds,
siltation structures, impoundments,
hydrologic balance, disposal of noncoal
mine wastes, revegetation, backfilling
and grading, prime farmland, and State
inspections. Illinois intends to revise its
program to be consistent with the
corresponding Federal regulations, to
provide additional safeguards, and to
improve operational efficiency.

DATES: We will accept written
comments until 4:00 p.m., es.t.,
February 29, 2000.

ADDRESSES: Written comments should
be mailed or hand delivered to Andrew
R. Gilmore, Director, Indianapolis Field
Office, at the address listed below.

You may review copies of the Illinois
program, the amendment, and all
written comments received in response
to this document at the addresses listed

below during normal business hours,
Monday through Friday, excluding
holidays. You may receive one free copy
of the amendment by contacting OSM’s
Indianapolis Field Office.

Andrew R. Gilmore, Director,
Indianapolis Field Office, Office of
Surface Mining, Minton-Capehart
Federal Building, 575 North
Pennsylvania Street, Room 301,
Indianapolis, Indiana 46204—1521,
Telephone: (317) 226—6700.

Illinois Department of Natural
Resources, Office of Mines and
Minerals, Land Reclamation Division,
300 W. Jefferson Street, Suite 300,
Springfield, IL 62701, Telephone: (217)
782—-4970.

FOR FURTHER INFORMATION CONTACT:
Andrew R. Gilmore, Director,
Indianapolis Field Office. Telephone:
(317) 226—6700. Internet:
INFOMAIL@indgw.osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background on the Illinois Program

On June 1, 1982, the Secretary of the
Interior conditionally approved the
Ilinois program. You can find
background information on the Illinois
program, including the Secretary’s
findings, the disposition of comments,
and the conditions of approval in the
June 1, 1982, Federal Register (47 FR
23883). You can find later actions
concerning the Illinois program at 30
CFR 913.15, 913.16, and 913.17.

II. Discussion of the Proposed
Amendment

By letter dated August 2, 1999
(Administrative Record No. IL-5044),
Illinois sent us an amendment to its
program under SMCRA. Illinois sent the
amendment in response to our letters
dated May 20, 1996, June 17, 1997,
October 30, 1997, and January 15, 1999
(Administrative Record Nos. IL-1900,
IL-2000, IL-2002, and IL-5036,
respectively), that we sent to Illinois
under 30 CFR 732.17(c).

We announced receipt of the
amendment in the August 17, 1999,
Federal Register (64 FR 44674) and
invited public comment on its
adequacy. The public comment period
ended September 16, 1999.

During our review of the amendment,
we identified concerns relating to
siltation structures, impoundments,
performance bonds, and State
inspections. We also identified some
nonsubstantive editorial errors. We
notified Illinois of these concerns and
editorial problems by letter dated
September 21, 1999 (Administrative
Record No. IL-5048). We also separated
the amendment into three parts in order

to expedite the State program
amendment process. Part I concerned
revisions to Illinois’ regulations relating
to subsidence control and water
replacement. Because we did not
identify any concerns relating to
Illinois’ revisions for subsidence control
and water replacement, we made our
final decision on them in a final rule on
December 6, 1999 (64 FR 68024). Part I
concerned revisions to Illinois’
regulations relating to adjustment of
performance bond amounts and
administrative review. On December 2,
1999, the Department requested that we
proceed with our decision on these
revisions (Administrative Record No.
IL-5049). Because we did not identify
any concerns relating to Illinois’
revisions for adjustment of performance
bond amounts and administrative
review, we made our decision on them
in a final rule on December 27, 1999 (64
FR 72275). Part III concerns revisions to
Mlinois’ regulations relating to release of
performance bonds, siltation structures,
impoundments, hydrologic balance,
disposal of noncoal mine wastes,
revegetation, backfilling and grading,
prime farmland, and State inspections.
This proposed rule Federal Register
document addresses IL-097—-FOR, Part
I1I. By letter dated January 27, 2000,
Illinois sent us a revised amendment
(Administrative Record No. IL-5052).

Illinois proposed minor wording,
editorial, punctuation, grammatical, and
recodification changes throughout its
amendment. Illinois proposed more
substantive revisions for the following
provisions of its amendment:

A. 62IAC 1701. Appendix A,
Definitions

Ilinois removed the following
definition of “Institute” because it is no
longer applicable to the Illinois
program:

“Institute” means the Department of
Energy and Natural Resources or such other
agency as designated by the Director in
accordance with Section 7.03 of the State
Act.

B. 62 IAC 1780.25 (Surface Mining) and
1784.16 (Underground Mining)
Reclamation Plan: Siltation Structures,
Impoundments, Banks, Dams, and
Embankments

1. Illinois is revising the introductory
paragraphs of its regulations at 62 IAC
1780.25(a) and 1784.16(a) to require that
each application include a general plan
and a detailed design plan for each
proposed siltation structure, water
impoundment, and coal processing
waste bank, dam, or embankment
within the proposed permit area.
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2. Illinois is revising the last sentence
of 62 IAC 1784.16(a)(2) by replacing the
language “does not meet” with the
language ‘“meets or exceeds.” The
revised sentence reads as follows:

Each detailed design plan for a structure
that meets or exceeds the size or other
criteria of 30 CFR 77.216(a) shall:

3. Illinois is revising 62 IAC
1780.25(a)(2)(B) and 1784.16(a)(2)(B) to
read as follows:

Include any geotechnical investigation,
design, and construction requirements for the
structure.

4. lllinois is revising 62 IAC
1784.16(a)(3)(B) to read as follows:

Include any design and construction
requirements for the structure, including any
required geotechnical information.

C. 62 IAC 1800.40 Requirement to
Release Performance Bonds

1. By adding the following sentence to
62 IAC 1800.40(a)(1), Illinois clarified
that the Department will meet the
notification and certification
requirements of section 1800.40(a)(2)
and (3) when it initiates an application
for bond release.

For bond releases initiated by the
Department, the Department shall undertake
the notification and certification
requirements of the applicant under this
Section.

2. At 62 TIAC 1800.40(b)(2), Tllinois
added a requirement that the
Department notify by certified mail the
municipality and county in which the
surface coal mining operation is located
of its final administrative decision to
release or not to release all or part of the
performance bond.

D. 62 IAC 1840.11 Inspection by the
Department

Ilinois is withdrawing from its
proposed amendment the revision at 62
TIAC 1840.11(f)(2) that defined an
inactive surface coal mining and
reclamation operation as one for which
“the Department has determined that
the reclamation required for Phase II
bond release has been completed.”

II1. Public Comment Procedures

We are reopening the comment period
on the Illinois program amendment to
provide you an opportunity to
reconsider the adequacy of the
amendment in light of the additional
materials sent to us. Under the
provisions of 30 CFR 732.17(h), we are
requesting comments on whether the
amendment satisfies the program
approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the Illinois program.

Written Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public review in their entirety.

Your written comments should be
specific and pertain only to the issues
proposed in this rulemaking. You
should explain the reason for any
recommended change. In the final
rulemaking, we will not necessarily
consider or include in the
Administrative Record any comments
received after the time indicated under
DATES or at locations other than the
Indianapolis Field Office.

Please submit Internet comments as
an ASCII file avoiding the use of special
characters and any form of encryption.
Please also include “Attn: SPATS No.
IL-097-FOR, Part III”” and your name
and return address in your Internet
message. If you do not receive a
confirmation that we have received your
Internet message, contact the
Indianapolis Field Office at (317) 226—
6700.

IV. Procedural Determinations

Executive Order 12866

The Office of Management and Budget
(OMB) exempts this rule from review
under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and published by a
specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on State regulatory programs

and program amendments must be
based solely on a determination of
whether the submittal is consistent with
SMCRA and its implementing Federal
regulations and whether the other
requirements of 30 CFR Parts 730, 731,
and 732 have been met.

National Environmental Policy Act

This rule does not require an
environmental impact statement since
section 702(d) of SMCRA (30 U.S.C.
1292(d)) provides that agency decisions
on State regulatory program provisions
do not constitute major Federal actions
within the meaning of section 102(2)(C)
of the National Environmental Policy
Act (42 U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Therefore, this rule will ensure that
existing requirements previously
published by OSM will be implemented
by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

OSM has determined and certifies
under the Unfunded Mandates Reform
Act (2 U.S.C. 1502 et seq.) that this rule
will not impose a cost of $100 million
or more in any given year on local, state,
or tribal governments or private entities.

List of Subjects in 30 CFR Part 913

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 2, 2000.
Charles E. Sandberg,

Acting Regional Director, Mid-Continent
Regional Coordinating Center.

[FR Doc. 00-3293 Filed 2—11-00; 8:45 am]
BILLING CODE 4310-05-P
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Parts 110 and 165
[CGD01-99-050]

RIN 2115-AA97

Temporary Regulations: OPSAIL 2000/

International Naval Review 2000 (INR
2000), Port of New York/New Jersey

AGENCY: Coast Guard, DOT.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This document corrects a
proposed rule published in the Federal
Register of February 7, 2000, concerning
temporary regulations for Port of New
York/New Jersey during OPSAIL 2000.
That document contained incomplete
regulatory text in two sections and a
correction is necessary.

FOR FURTHER INFORMATION CONTACT: LT J.
Lopez, Waterways Oversight Branch,
Coast Guard Activities New York (718)
354—-493.

SUPPLEMENTARY INFORMATION:

Correction

In proposed rule FR Doc 00-2245, on
page 5844, first column, in § 110.155
and § 165T01-050 the proposed
regulatory text is incompletely set out
and a correction is needed.

Correction of publication.

Accordingly, the publication on
February 7, 2000, of the notice of
proposed rulemaking [CGD01-99-050],
which is the subject of FR Doc. 00—2245,
is corrected as follows:

1. On page 5842, third column,
amendment 2.h. is corrected to read as
follows:

h. Add new paragraphs (o) and (p).

2. On page 5844, first column, in
proposed §110.155 add paragraph (p)
immediately after paragraph (0)(2)(iii) to
read as follows:

(p) Temporary Amendment
Applicable Dates and Times

(1) From 12 noon on June 29, 2000
through 12 noon on July 5, 2000:

(i) The introductory text added at the
beginning of this section is applicable.

(ii) The suspension of paragraphs
(d)(1) through (5), (d)(10)(i), (n)(1), the
introductory text of paragraph (d)(16),
and the note to paragraph (f)(1) of this
section is applicable.

(iii) The additon of new paragraphs
(d)(10)(ii), and (d)(17) through (20) of
this section are applicable.

(2) The suspension of paragraphs
(d)(7) through (9) of this section is
applicable from 3 a.m., e.s.t. on July 3,
2000 through 12 noon on July 5, 2000.

(3) From 3 a.m., e.s.t. on July 3, 2000
through 6 a.m., e.s.t. on July 5, 2000:

(i) The suspension of paragraph
(d)(12)() of this section is applicable.

(ii) The additions of new paragraphs
(d)(11)(iii), (d)(12)(iii) and (iv),
(d)(13)(vi), (d)(14)(iv), and (d)(15)(iii) of
this section are applicable.

(4) From 6 a.m., e.s.t. on July 2, 2000
through 4 p.m., e.s.t. on July 4, 2000:

(i) The suspensions of paragraphs
(m)(2)(i) and (ii), and (m)(3)(i) of this
section are applicable.

(ii) The additions of new paragraphs
(m)(2)(iii), (m)(3)(ii), and (e)(1)(iii) of
this section are applicable.

(5) From 6 a.m., e.s.t. on July 2, 2000
through 12 noon on July 5, 2000, the
addition of new paragraph (o) of this
section is applicable.

(6) From 12 noon on July 2, 2000
through 12 noon on July 5, 2000, the
addition of new paragraphs (c)(1)(ii),
(c)(2)(ii) and (c)(3)(ii) of this section are
applicable.

3. On page 5844, first column,
proposed § 165.T01-050 is corrected to
read as follows:

§165.T01-050 Security Zones:
International Naval Review (INR) 2000,
Hudson River and Upper New York Bay.

(a) The following areas are established
as security zones:

(1) Security Zone A—

(i) Location: This security zone
includes all waters within 500 yards of
the U.S. Navy review ship and the zone
will move with the review ship as it
transits the Hudson River and Upper
New York Bay during the International
Naval Review between the George
Washington Bridge (river mile 11.0) and
the Verrazano-Narrows Bridge.

(ii) Enforcement period. Paragraph
(a)(1)(i) of this section is enforced from
7 a.m., e.s.t. until 11 a.m., e.s.t. on July
4, 2000.

(2) Security Zone B—

(i) Location. All waters within 500
yards of the USS JOHN F. KENNEDY
(CV-67), in Federal Anchorage 21B.

(ii) Enforcement period. Paragraph
(a)(2)(i) of this section is enforced from
10 a.m., e.s.t. until 5 p.m., e.s.t. on July
4, 2000.

(b) Effective period. This section is
effective from 7 a.m., e.s.t. on July 4,
2000, until 5 p.m., e.s.t. on July 4, 2000.

(c) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U. S. Coast Guard vessel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

Dated: February 8, 2000.
Pamela Pelcovits,

Chief, Office of Regulations and
Administrative Law, United States Coast
Guard, DOT.

[FR Doc. 00-3384 Filed 2—11-00; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[FRL-6535-3]

Extending Operating Permits Program
Interim Approval Expiration Dates

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This action proposes to
amend the operating permits regulations
of EPA. Those regulations were
originally promulgated on July 21, 1992.
These amendments would extend up to
June 1, 2002, all operating permits
program interim approvals. This action
would allow State and local permitting
authorities to combine the operating
permits program revisions necessary to
correct interim approval deficiencies
with program revisions necessary to
implement the revisions that are
anticipated to be promulgated in late
2001.

DATES: Comments. Comments must be
received on or before March 15, 2000.

ADDRESSES: Comments. Comments
should be submitted (in duplicate, if
possible) to: Air and Radiation Docket
and Information Center (6102),
Attention Docket Number A-93-50 (see
docket section below), US
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460.
The EPA requests that a separate copy
also be sent to the contact person listed
below.

Docket. Supporting material used in
developing the proposal and final
regulatory revisions is contained in
Docket Number A-93-50. This docket is
available for public inspection and
copying between 8:30 a.m. and 5:30
p-m., Monday through Friday, at the
address listed above, or by calling (202)
260-7548. The Docket is located at the
above address in Room M-1500,
Waterside Mall (ground floor). A
reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT:
Roger Powell, Mail Drop 12, United
States Environmental Protection
Agency, Research Triangle Park, North
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Carolina 27711 (telephone 919-541—
5331, e-mail: powell.roger@epa.gov).

SUPPLEMENTARY INFORMATION: If no
relevant, adverse comments are timely
received, no further activity is
contemplated in relation to this
proposal, and the direct final rule in the
final rules section of this Federal
Register will automatically go into effect
on the date specified in that final
rulemaking. Public comment received
will be addressed in a subsequent final
rule based on this proposal. Because
EPA will not institute a second
comment period on this proposal, any
parties interested in commenting should
do so during this comment period.

For further supplemental information,
the detailed rationale, and the rule
provisions, see the information
provided in the direct final rule in the
final rules section of this Federal
Register.

Administrative Requirements
A. Docket

The docket for this proposed action is
A-93-50. The docket is an organized
and complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this
proposed rulemaking. The principal
purposes of the docket are: (1) To allow
interested parties a means to identify
and locate documents so that the parties
can effectively participate in the
rulemaking process and (2) To serve as
the record in case of judicial review
(except for interagency review
materials). The docket is available for
public inspection at EPA’s Air Docket,
which is listed under the ADDRESSES
section of this notice.

B. Executive Order (E.O.) 12866

Under E.O. 12866 (58 FR 51735,
October 4, 1993), the Agency must
determine whether each regulatory
action is “significant,” and therefore
subject to the Office of Management and
Budget (OMB) review and the
requirements of the Order. The Order
defines “‘significant” regulatory action
as one that is likely to lead to a rule that
may:

1. Have an annual effect on the
economy of $100 million or more,
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

2. Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency.

3. Materially alter the budgetary
impact of entitlements, grants, user fees,

or loan programs or the rights and
obligation of recipients thereof.

4. Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in E.O. 12866.

Pursuant to the terms of E.O. 12866,
it has been determined that this
proposed action is not a “‘significant”
regulatory action because it would not
substantially change the existing part 70
requirements for States or sources;
requirements which have already
undergone OMB review. Rather than
impose any new requirements, this
action would only extend an existing
mechanism. As such, this action is
exempted from OMB review.

C. Regulatory Flexibility Act
Compliance

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Administrator certifies that
this proposed action would not have a
significant economic impact on a
substantial number of small entities. In
developing the original part 70
regulations, the Agency determined that
they would not have a significant
economic impact on a substantial
number of small entities. Similarly, the
same conclusion was reached in an
initial regulatory flexibility analysis
performed in support of the proposed
part 70 revisions. This action would not
substantially alter the part 70
regulations as they pertain to small
entities and accordingly would not have
a significant economic impact on a
substantial number of small entities.

D. Paperwork Reduction Act

The OMB has approved the
information collection requirements
contained in part 70 under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et. seq. and has
assigned OMB control number 2060—
0243. The Information Collection
Request (ICR) prepared for part 70
would not be affected by the action in
this proposed rulemaking action
because the part 70 ICR determined
burden on a nationwide basis, assuming
all part 70 sources were included
without regard to the approval status of
individual programs. The action in this
proposed rulemaking action, which
would simply provide for an extension
of the interim approval of certain
programs, would not alter the
assumptions of the approved part 70
ICR used in determining the burden
estimate. Furthermore, this proposed
action would not impose any additional
requirements which would add to the
information collection requirements for
sources or permitting authorities.

E. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that the
action in this proposed rule would not
contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or the
private sector, in any one year.
Although the part 70 regulations
governing State operating permit
programs impose significant Federal
mandates, this proposed action would
not amend the part 70 regulations in a
way that would significantly alter the
expenditures resulting from these
mandates. Therefore, the Agency
concludes that it is not required by
section 202 of the UMRA of 1995 to
provide a written statement to
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accompany this proposed regulatory
action.

F. Applicability of Executive Order
13045

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that
EPA determines (1) “Economically
Significant” as defined under Executive
Order 12866 and (2) Concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This proposed rule is not subject to
E.O. 13045, because it is not an
economically significant regulatory
action as defined by Executive Order
12866, and it does not address an
environmental health or safety risk that
would have a disproportionate effect on

children.

G. Executive Order 13132 (Federalism)

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

If EPA complies by consulting,
Executive Order 13132 requires EPA to

provide to the Office of Management
and Budget (OMB), in a separately
identified section of the preamble to the
rule, a federalism summary impact
statement (FSIS). The FSIS must include
a description of the extent of EPA’s
prior consultation with State and local
officials, a summary of the nature of
their concerns and the agency’s position
supporting the need to issue the
regulation, and a statement of the extent
to which the concerns of State and local
officials have been met. Also, when EPA
transmits a draft final rule with
federalism implications to OMB for
review pursuant to Executive Order
12866, EPA must include a certification
from the agency’s Federalism Official
stating that EPA has met the
requirements of Executive Order 13132
in a meaningful and timely manner.

This proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This proposal
would not create new requirements but
would only extend an existing
mechanism to allow permitting
authorities to more efficiently revise
their operating permits programs. Thus,
the requirements of section 6 of the
Executive Order do not apply to this
rule.

H. Executive Order 13084: Consultation
and Coordination with Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to OMB, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments ““‘to provide
meaningful and timely input in the
development of regulatory policies on

matters that significantly or uniquely
affect their communities.”

This proposed rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. It does not result in any
expenditure of tribal government
revenue or have any impact on tribal
governments because it applies only to
State and local permitting programs.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

L. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA), Public Law 104-113,
§12(d) (15 U.S.C. 272 note) directs EPA
to use voluntary consensus standards in
its regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by one or more voluntary
consensus standard bodies. The NTTAA
directs EPA to provide Congress,
through OMB, explanations when the
Agency decides not to use available and
applicable voluntary consensus
standards.

This proposed rulemaking does not
involve technical standards. Therefore,
EPA is not considering the use of any
voluntary consensus standards.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative Practice and Procedure,
Air pollution control, Intergovernmental
relations.

Dated: February 4, 2000.

Carol M. Browner,

Administrator.

[FR Doc. 00-3206 Filed 2—11-00; 8:45 am]
BILLING CODE 6560-50-U

FEDERAL MARITIME COMMISSION

46 CFR Part 515
[Docket No. 99-23]

In the Matter of a Single Individual
Contemporaneously Acting as the
Qualifying Individual for Both an
Ocean Freight Forwarder and a Non-
Vessel-Operating Common Carrier

AGENCY: Federal Maritime Commission.
ACTION: Notice of proposed rule.

SUMMARY: The Federal Maritime
Commission amends its regulations
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pertaining to the licensing requirements
of ocean transportation intermediaries
in accordance with the Shipping Act of
1984, as amended by The Ocean
Shipping Reform Act of 1998. We are
also republishing a certification process
pertaining to drug convictions that was
previously omitted.
DATES: Submit comments on the
proposed rule on or before February 28,
2000.
ADDRESSES: Address comments
concerning the proposed rule to: Bryant
L. VanBrakle, Secretary, Federal
Maritime Commission, 800 North
Capitol Street, NW, Washington, D.C.
20573-0001.
FOR FURTHER INFORMATION CONTACT:
Austin L. Schmitt, Director, Bureau of
Tariffs, Certification and Licensing,
Federal Maritime Commission, 800
North Capitol Street, NW,
Washington, DC 20573-0001, (202)
523-5796
Thomas Panebianco, General Counsel,
Federal Maritime Commission, 800
North Capitol St., NW, Washington,
DC 20573-0001, (202) 523-5740
SUPPLEMENTARY INFORMATION: On
November 10, 1999, the National
Customs Brokers & Forwarders
Association of America (“NCBFAA” or
“Petitioner”) filed a Petition in which it
requests that the Commission issue a
declaratory order confirming, pursuant
to 46 CFR 515.11(c)(1999), that a single
individual can act contemporaneously
as the qualifying individual for both an
ocean freight forwarder and a non-
vessel-operating common carrier
(“NVOCC”), as long as they are
affiliated entities. In the alternative,
NCBFAA seeks a rulemaking to amend
§515.11(c) to achieve the same result.
Notice of the filing of the Petition
appeared in the Federal Register on
November 19, 1999. 64 FR 63318. No
comments were received in response to
the Petition. For the reasons set forth
more fully below, the Commission
grants NCBFAA'’s request to issue a
Notice of Proposed Rulemaking.

Background

Effective May 1, 1999, the
Commission promulgated final rules to
implement changes made to the
Shipping Act of 1984 (‘1984 Act”), 46
U.S.C. app. section 1701 et seq., by the
Ocean Shipping Reform Act of 1998
(“OSRA”), Pub L. 105258, 112 Stat.
1902. In Docket No. 98-28, Licensing,
Financial Responsibility Requirements,
and General Duties for Ocean
Transportation Intermediaries, the
Commission solicited comments, and
ultimately published final rules at 46
CFR part 515, governing ocean

transportation intermediaries (“OTIs”).
See 64 FR 11155, March 8, 1999. OSRA
essentially defines OTlIs as ocean freight
forwarders and NVOCCs as those terms
were originally defined by the 1984 Act.
Section 515.11 of the Commission’s
rules sets forth the requirements for
obtaining an OTI license in accordance
with OSRA’s directive that all OTIs in
the United States obtain one. Section
515.11(c) provides:

Affiliates of intermediaries. An
independently qualified applicant may be
granted a separate license to carry on the
business of providing ocean transportation
intermediary services even though it is
associated with, under common control with,
or otherwise related to another ocean
transportation intermediary through stock
ownership or common directors or officers, if
such applicant submits: a separate
application and fee, and a valid instrument
of financial responsibility in the form and
amount prescribed under § 515.21. The
qualifying individual of one active licensee
shall not also be designated as the qualifying
individual of an applicant for another ocean
transportation intermediary license, except
for a separately incorporated branch office.

46 CFR 515.11(c).

The Petition

In its Petition, NCBFAA asserts that it
is crucial for the Commission to address
this issue in a formal proceeding,
contending ‘“the Commission appears to
be administering § 515.11(c) in a
manner which is fundamentally at odds
with the letter and spirit of the
interpretation of this provision as stated
in its final rule, Docket No. 98-28.”
Petition at 2. NCBFAA argues that in its
comments in Docket No. 98-28, it
requested that the Commission
“specifically affirm the principle that a
qualifying individual is permitted to be
a corporate officer of more than a single
company.” Id. NCBFAA states that the
basis of its request was that many OTIs
are relatively small companies that have
elected to provide their forwarding and
NVOCC services through separate
corporate entities for a variety of
business reasons. NCBFAA notes that
the Commission “appeared to be
sympathetic” with this position during
the rulemaking proceeding when it
“affirm[ed] that a person may be the
qualifying individual for more than one
company,” and further when it added
the phrase “except for a separately
incorporated branch office” to proposed
section 515.11(c). Id. (quoting 64 FR
11158).

NCBFAA points out that when the
Commission added the “except for a
separately incorporated branch office”
language to § 515.11(c), it “meant that
separately incorporated branch offices
will be permitted to have the same

qualifying individuals for licensing
purposes.” Id. (quoting 64 FR 11158).
However, NCBFAA further contends
that only when OTIs were filing their
license applications after the rules
became effective May 1, 1999, were they
informed that only applicants in a
parent-subsidiary relationship would be
permitted to have the same qualifying
individual. NCBFAA objects to the
Commission’s refusal “to allow
affiliated OTIs owned by a single
individual or holding company to share
the same person as qualifying
individual despite the fact that these
corporations are controlled by the same
parent and often have identical
officers,” and claims that this “apparent
departure from [the Commission’s]
expressed policy caught the OTI
industry by surprise.” Id.

In submitting its comments to Docket
No. 98-28, NCBFAA maintains that it
had in mind the numerous small
companies that were already organized
to provide forwarding and NVOCC
services through separate corporate
entities, and opines that these
companies are the most disadvantaged
by what it calls the Commission’s
“present restrictive interpretation of
§515.11(c).” Petition at 3. To remedy
the problems presented by the “except
for a separately incorporated branch
office” language, NCBFAA submits that
“if a corporate applicant for an OTI
license is affiliated with another
applicant or licensee either as a
subsidiary, parent or sibling corporation
and if an individual is an officer in both
entities, that person should be allowed
to be the qualifying individual for both
companies.” Petition at 4.

NCBFAA believes that a clarification
of the Commission’s rule would be
sufficient to address the problem, but in
the alternative, if the Commission
believes that the rule needs to be
amended, it suggests amending
§515.11(c) as follows:

The qualifying individual of one active
licensee shall not also be designated
contemporaneously as the qualifying
individual of an applicant for another ocean
transportation intermediary license, unless
the entities are affiliated and the person who
is to be the qualifying individual is an officer
of both entities.

Further, NCBFAA suggests that the
term ““affiliated” be construed to
include situations where the relevant
companies are commonly controlled or
where one directly controls the other.

Id.
Discussion

At the outset, the Commission denies
the Petition for a Declaratory Order, as
it is not the proper forum for addressing
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the issue raised here. Rule 68 of the
Commission’s Rules of Practice and
Procedure, 46 CFR 502.68, provides that
the Commission may, in its discretion,
issue a declaratory order to terminate a
controversy or to remove uncertainty. 46
CFR 502.68(a)(1)(1999). The rule further
provides that this section shall be
invoked solely for the purpose of
obtaining declaratory rulings which will
allow persons to act without peril upon
their own view. 46 CFR 502.68(b)(1999).

We do not believe that the Petition
provides sufficient information to
satisfy the requirements of Rule 68.
There is no controversy or uncertainty
with respect to the interpretation of
§515.11(c) to be terminated or removed,
respectively. Section 515.11(c) contains
the express restriction that a qualifying
individual of one active licensee may
not be a qualifying individual for
another OTI licensee, except for a
separately incorporated branch office.
There is no ambiguity in this proviso,
particularly when it is read in
conjunction with the definition of
branch office:

Branch office means any office in the
United States established by or maintained
by or under the control of a licensee for the
purpose of rendering intermediary services,
which office is located at an address different
from that of the licensee’s designated home
office. This term does not include a
separately incorporated entity.

We disagree that the Commission’s
interpretation of § 515.11(c) represents a
departure from its expressed policy and
thereby creates an ambiguity; rather,
this is a matter in which the
Commission took a more narrow
approach in enacting § 515.11(c) than
NCBFAA originally sought during the
rulemaking proceeding in Docket No.
98-28. The language and interpretation
of § 515.11(c) are the same as they were
pre-OSRA, except for the addition of the
branch office language which lessens
the restrictions pertaining to qualifying
individuals. In fact, NCBFAA
acknowledges that this is helpful,
although it does not address the
problems faced by the closely affiliated
entities. Petition at 2.

Nor is there a controversy within the
meaning of the rule such that Petitioner
is acting at peril of violating the
regulations. Upon application of the
criteria of the current provision, the
OTIs Petitioner claims are most harmed
by §515.11(c) would be denied licenses
to operate and would be so advised.
Moreover, the Commission’s Bureau of
Tariffs, Certification and Licensing has
refrained from denying licenses on this
basis until the conclusion of this
proceeding. Thus, there is no basis for
any claim that OTIs are currently acting

at some peril of violating the OTI
licensing rules based on the identity of
their qualifying individual. We
conclude, therefore, that a declaratory
order is not the appropriate mechanism
for relief.

However, we believe that a Notice of
Proposed Rulemaking is the proper
venue for allowing the Petitioner to seek
relief in the form of a proposed rule
change. We are aware that since the
implementation of the new rules
effective May 1, 1999, some entities
have been affected by this provision.
Although §515.11(c) remains largely the
same as the provisions in §510.11(c) of
the Commission’s pre-OSRA
regulations, OSRA now requires that all
OTIs in the United States, rather than
only ocean freight forwarders, obtain a
license. As a consequence, this
provision has had a restrictive impact
on those entities that are jointly held in
some manner. We are especially
mindful of the burden imposed on sole
proprietors who operate both an NVOCC
and an ocean freight forwarder. We do
not want these entities to be required
unnecessarily to modify their existing
business structures to comply with
OSRA and its implementing regulations.
To that end, the Commission is issuing
this notice of proposed rulemaking to
broaden §515.11(c) to allow affiliated
entities to have the same qualifying
individual to obtain a license under this
part. We are, however, modifying the
language suggested by Petitioner to
effect this change.

The last sentence of §515.11(c)
currently states:

The qualifying individual of one active
licensee shall not also be designated as the
qualifying individual of an applicant for
another ocean transportation intermediary
license, except for a separately incorporated
branch office.

In its Petition, NCBFAA suggests
replacing “except for a separately
incorporated branch office” with
“unless the entities are affiliated and the
person who is to be the qualifying
individual is an officer of both entities.”
Petition at 4. We find that proposal to
be redundant, however, because the
rules already specify who may be a
qualifying individual, including not
only an active corporate officer or an
active managing partner, but also a sole
proprietor. See 46 CFR 515.11(b).
Further, NCBFAA suggests that the term
“affiliated”” be construed to include
situations where the relevant companies
are commonly controlled or where one
directly controls the other. Petition at 4.
We prefer to make this explicit in the
rule, rather than leave it open to
interpretation. Thus, the Commission

proposes the following amendment to
the last sentence of § 515.11(c):

The qualifying individual of one active
licensee shall not also be designated as the
qualifying individual of an applicant for
another ocean transportation intermediary
license, unless both entities are commonly
owned or where one directly controls the
other.

This proposal is somewhat broader
than that urged by Petitioner. It
encompasses not only the type of
entities described by NCBFAA in
support of its Petition, but also the
multiple offices such as those licensed
under the “separately incorporated
branch office” provision in the current
§515.11(c). Moreover, we have
incorporated into the express language
of the proposed rule NCBFAA’s
suggestion that the rule be construed to
include situations where the relevant
companies are commonly controlled or
where one directly controls the other, so
as to prevent any misunderstanding or
confusion with respect to those
requirements.

In conjunction with the proposed
amendment to §515.11(c), we also at
this time seek to amend the definition
of “branch office”” at 46 CFR 515.2(c), by
removing the last sentence of the
definition, which states that the term
does not include a separately
incorporated branch office. The
Commission has recognized separately
incorporated branch offices elsewhere
in part 515, particularly with respect to
licensing and financial responsibility
requirements. This proposed
modification should remove any
potential confusion.

Other Correction

In promulgating the rules to
implement OSRA in Docket No. 98-28,
we inadvertently failed to carry over
§510.12(a)(2) into part 515. That section
was a certification process to effect the
requirements of 21 U.S.C. 862, which
provides that Federal benefits shall be
withheld in certain circumstances from
individuals who have been convicted of
drug distribution or possession in
Federal or state courts. As described in
the original proceeding, a license issued
by the Commission is considered to be
a Federal benefit. Further, if an
individual is banned from receiving
Federal benefits pursuant to 21 U.S.C.
862, the Commission has no discretion
in the matter; this section merely
establishes a practice and procedure for
implementing the ban. See 55 FR 42193,
October 18, 1990 and 59 FR 59171,
November 16, 1994. Therefore, we are
republishing the omitted section at this
time.
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Initial Regulatory Flexibility Analysis

Why the Commission Is Considering the
New Rule

On November 10, 1999, the NCBFAA
filed a Petition requesting that the
Commission issue a declaratory order,
confirming, pursuant to 46 CFR
515.11(c)(1999), that a single individual
can act contemporaneously as the
qualifying individual for both an ocean
freight forwarder and an NVOCGC, as
long as they are affiliated entities. In the
alternative, NCBFAA seeks a
rulemaking to amend §515.11(c) to
achieve the same result. For reasons set
forth more fully in the supplementary
information of the proposed rulemaking,
the Commission decided to grant
NCBFAA'’s request to issue a Notice of
Proposed Rulemaking.

Legal Basis and Objectives for the New
Rule

Effective May 1, 1999, the
Commission promulgated final rules to
implement changes made to the 1984
Act, 46 U.S.C. app. §1701 et seq., by
OSRA, Pub. L. 105-258, 112 Stat. 1902.
See 64 FR 11155, March 8, 1999.
Section 515.11(c) of those rules
provides:

Affiliates of intermediaries. An
independently qualified applicant may be
granted a separate license to carry on the
business of providing ocean transportation
intermediary services even though it is
associated with, under common control with,
or otherwise related to another ocean
transportation intermediary through stock
ownership or common directors or officers, if
such applicant submits: a separate
application and fee, and a valid instrument
of financial responsibility in the form and
amount prescribed under § 515.21. The
qualifying individual of one active licensee
shall not also be designated as the qualifying
individual of an applicant for another ocean
transportation intermediary license, except
for a separately incorporated branch office.
46 CFR 515.11(c).

Since the implementation of the new
rules effective May 1, 1999, some
entities have been affected by this
provision. Although §515.11(c) remains
largely unchanged since OSRA’s
enactment, OSRA now requires that all
OTlIs in the United States, rather than
only ocean freight forwarders, obtain a
license. As a consequence, this
provision has had a restrictive impact
on those entities that are jointly held in
some manner. The Commission is
especially mindful of the burden
imposed on sole proprietors who
operate both as an NVOCC and an ocean
freight forwarder. The Commission does
not want these entities to be required
unnecessarily to modify their existing
business structures to comply with

OSRA and its implementing regulations.
To that end, the Commission is issuing
a notice of proposed rulemaking to
broaden §515.11(c) to allow affiliated
entities to have the same qualifying
individual to obtain a license under this
part.

Description of and Estimate of the
Number of Small Entities to Which the
New Rule Will Apply

It is estimated that the proposed
rulemaking will benefit OTIs that act as
qualifying individuals for both affiliated
ocean freight forwarders and NVOCCs.
At present, there are approximately 600
OTIs with affiliated ocean freight
forwarder and NVOCC operations
affected by the proposed rulemaking,
including approximately 20 sole
proprietorships.

Entities affected by the current rule,
particularly sole proprietors, could be
required to modify their existing
business structures, either by (1)
Merging their affiliated ocean freight
forwarder and NVOCC operations, (2)
creating a branch office, or (3) hiring a
qualifying individual to oversee their
operations. However, the Commission’s
Bureau of Tariffs, Certification and
Licensing has refrained from denying
licenses on this basis pending the
conclusion of this proceeding.

Projected Reporting, Record Keeping
and Other Compliance Requirements of
the New Rule

The Commission is not aware of any
additional reporting, record keeping or
other compliance requirements as a
result of the proposed rulemaking.
Rather, the Commission believes that
the impact of the proposed rulemaking
will primarily be to benefit sole
proprietorship OTIs that act as
qualifying individuals for both affiliated
ocean freight forwarders and NVOCCs.

The benefit of the proposed
rulemaking can be measured primarily
as the savings to sole proprietorships of
not having to modify their business
structures as described above. Moreover,
the proposed rulemaking will benefit
corporations and partnerships with
affiliated freight forwarder and NVOCC
operations by giving them greater
flexibility in selecting a single
qualifying individual for both
organizations. However, it is not feasible
to specifically quantify these benefits
because individual OTI operations vary
dramatically in scope and overhead.

The Chairman cannot certify that the
proposed rulemaking will not have a
significant economic impact on a
substantial number of small entities.
However, the Commission believes that
the proposed rulemaking will have no

adverse impact on small entities.
Further, the Commission believes that
the impact of the proposed rulemaking
will be to benefit OTIs that act as
qualifying individuals for both affiliated
ocean freight forwarders and NVOCCs.

Relevant Federal Rules That May
Duplicate, Overlap, or Conflict With the
New Rule

The Commission is not aware of any
other federal rules that duplicate,
overlap, or conflict with the proposed
rulemaking.

List of Subjects in 46 CFR Part 515

Exports, Freight forwarders, Non-
vessel-operating common carriers,
Ocean transportation intermediaries,
Licensing requirements, Financial
responsibility requirements, Reports
and recordkeeping requirements.

For the reasons stated in the
preamble, the Federal Maritime
Commission proposes to amend 46 CFR
chapter IV, subchapter B, as set forth
below:

PART 515—LICENSING, FINANCIAL
RESPONSIBILITY REQUIREMENTS,
AND GENERAL DUTIES OF OCEAN
TRANSPORTATION INTERMEDIARIES

1. The authority citation is amended
to read as follows:

Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46
U.S.C. app. 1702, 1707, 1709, 1710, 1712,
1714, 1716, and 1718, Pub. L. 105-383, 112
Stat. 3411, 21 U.S.C. 862.

2.In §515.2, revise paragraph (c) to
read as follows:

§515.2 Definitions.

* * * * *

(c) Branch office means any office in
the United States established by or
maintained by or under the control of a
licensee for the purpose of rendering
intermediary services, which office is
located at an address different from that

of the licensee’s designated home office.
* * * * *

3.In §515.11, revise paragraph (c) to
read as follows:

§515.11 Basic requirements for licensing;
eligibility.
* * * * *

(c) Affiliates of intermediaries. An
independently qualified applicant may
be granted a separate license to carry on
the business of providing ocean
transportation intermediary services
even though it is associated with, under
common control with, or otherwise
related to another ocean transportation
intermediary through stock ownership
or common directors or officers, if such
applicant submits: a separate
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application and fee, and a valid
instrument of financial responsibility in
the form and amount prescribed under
§515.21. The qualifying individual of
one active licensee shall not also be
designated as the qualifying individual
of an applicant for another ocean
transportation intermediary license,
unless both entities are commonly
owned or where one directly controls
the other.

4.In §515.12, revise paragraph (a) to
read as follows:

§515.12 Application for license.

(a) Application and forms.

(1) Any person who wishes to obtain
a license to operate as an ocean
transportation intermediary shall
submit, in duplicate, to the Director of
the Commission’s Bureau of Tariffs,
Certification and Licensing, a completed
application Form FMC-18 Rev.
(“Application for a License as an Ocean
Transportation Intermediary”’)
accompanied by the fee required under
§515.5(b). All applications will be
assigned an application number, and
each applicant will be notified of the
number assigned to its application.
Notice of filing of such application shall
be published in the Federal Register
and shall state the name and address of
the applicant and the name and address
of the qualifying individual. If the
applicant is a corporation or
partnership, the names of the officers or
partners thereof shall be published.

(2) An individual who is applying for
a license in his or her own name must
complete the following certification:

I, (Name) , certify under
penalty of perjury under the laws of the
United States, that I have not been convicted,
after September 1, 1989, of any Federal or
state offense involving the distribution or
possession of a controlled substance, or that
if I have been so convicted, I am not
ineligible to receive Federal benefits, either
by court order or operation of law, pursuant
to 21 U.S.C. 862.

* * * * *

By the Commission.
Ronald D. Murphy,
Assistant Secretary.
[FR Doc. 00-3325 Filed 2—11-00; 8:45 am]
BILLING CODE 6730-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF75

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for the Plant Hackelia venusta
(Showy Stickseed)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose
endangered species status pursuant to
the Endangered Species Act (Act) of
1973, as amended, for Hackelia venusta
(Piper) St. John (showy stickseed). The
species is a narrow endemic limited to
one small population on unstable,
granitic scree located on the lower
slopes of Tumwater Canyon, Chelan
County, Washington. The population
has declined to the current size of less
than 150 individual plants at the single
location in Tumwater Canyon. Threats
include competition and shading from
native trees and shrubs, encroachment
onto the site by nonnative, noxious
plant species, wildfire and fire
suppression, activities associated with
fire suppression, and low seedling
establishment. In the past, highway
maintenance activities, such as the
spreading of sand and salt during winter
months and the application of
herbicides, have threatened the species
and may do so in the future.
Reproductive vigor may be depressed
because of the plant’s small population
size and limited gene pool. A single
natural or human-caused random
environmental disturbance could
destroy a significant percentage of the
population. This proposal, if made final,
would implement the Federal protection
and recovery programs of the Act for
this plant.

DATES: We must receive comments from
all interested parties by April 14, 2000.
Public hearing requests must be
received by March 30, 2000.
ADDRESSES: Send comments and
materials concerning this proposal to
the Manager, U.S. Fish and Wildlife
Service, Western Washington Office,
510 Desmond Drive, Suite 102, Lacey,
Washington 98503—-1273. Comments
and materials received will be available,
by appointment, for public inspection
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT: Ted
Thomas, (see ADDRESSES section),

telephone 360/753-4327; facsimile 360/
753-9518.
SUPPLEMENTARY INFORMATION:

Background

Hackelia venusta (showy stickseed) is
a showy perennial herb of the Borage
family (Boraginaceae). The plant was
originally described by Charles Piper as
Lappula venusta, based on a collection
from Tumwater Canyon, Chelan County,
Washington made by J. C. Otis in 1920
(Piper 1924). In 1929, Harold St. John
reexamined the specimen and placed it
in the related genus Hackelia upon
recognizing that, being a perennial
plant, it more properly fit with Hackelia
than Lappula, a genus of annual plants
(St. John 1929).

Hackelia venusta is a short,
moderately stout species, 20 to 40
centimeters (cm) (8 to 16 inches (in))
tall, often with numerous, erect to
ascending stems from a slender taproot.
It has large, showy, five-lobed flowers
that are white and reach approximately
1.9 to 2.2 cm (0.75 to 0.87 in) across.
Basal leaves are 7 to 14 cm (2.8 to 5.5
in) long and 0.64 to 1.3 cm (0.25 to 0.5
in) wide, while the upper stem leaves
are 2.5 to 5.1 cm (1 to 2 in) long and
0.38 to 0.64 cm (0.15 to 0.25 in) wide
(Barrett et al. 1985). The fruit consists of
a prickly nutlet, approximately 0.38 to
0.43 cm (0.15 to 0.17 in) long, and is
covered with stiff hairs that aid in
dispersal by wildlife. Hackelia venusta
is morphologically uniform and is
distinct from other species occurring in
central Washington. It can be
distinguished from other species in the
genus, in part, by its smaller stature,
shorter leaf length, fewer basal leaves,
and the large size of the flowers. High-
elevation Hackelia populations that
have, in the past, been assigned to
Hackelia venusta have distinct
morphological features with the most
obvious distinction being blue flowers.
The Tumwater Canyon flowers are
white, and on rare occasion, washed
with blue. Other distinct morphological
characteristics between the Tumwater
Canyon and the high-elevation Hackelia
populations are limb width, plant
height, and radical leaf length (Harrod et
al. 1998).

Hackelia venusta is shade-intolerant
(Robert Carr, Eastern Washington
University, pers. comm. 1998) and
grows in openings within ponderosa
pine (Pinus ponderosa) and Douglas-fir
(Pseudotsuga menziesii) forest types.
This vegetation type is described as the
Douglas-fir zone by Franklin and
Dyrness (1973, updated in 1988).
Hackelia venusta is found on open,
steep slopes (minimum of 80 percent
inclination) of loose, well-drained,
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granitic weathered and broken rock
fragmented soils at an elevation at about
486 meters (m) (1,600 feet (ft)). The type
specimen for Hackelia venusta was
collected at a site between Tumwater
and Drury in Tumwater Canyon
approximately 9.6 kilometers (km) (6
miles (mi)) west of Leavenworth,
Washington. Hackelia venusta is
restricted to this single population in
Tumwater Canyon. The population is
found in an area designated as the
Tumwater Canyon Botanical Area by the
Wenatchee National Forest. This
designation was originally established
in 1938 to protect a former candidate
plant, Lewisia tweedyi (Tweedy’s
lewisia), that is more widespread than
previously considered (F.V. Horton,
U.S. Forest Service, in litt. 1938; U.S.
Forest Service 1971). The designation
for the botanical area remains because of
the presence of Hackelia venusta and
Silene seelyi (Seeley’s catch-fly), a
potential candidate for listing.

Three other locations within 20 km
(12 mi) of the type locality were thought
to harbor Hackelia venusta. One
location near Crystal Creek Cirque was
relocated in 1986 after not having been
seen since 1947 (Gamon 1988a). A
second location near Asgard Pass was
not discovered until 1987 (Gamon
1988a). The Asgard Pass population was
apparently extirpated by a major
landslide during 1994 or 1995 (Richy
Harrod, U.S. Forest Service, pers. comm.
1996). A third location was discovered
on Cashmere Mountain in August 1996
(Richy Harrod, U.S. Forest Service, pers.
comm. 1996). The Crystal Creek and
Cashmere Mountain locations occur
about 10 km (6 mi) apart and are both
within the Alpine Lakes Wilderness
Area of the Wenatchee National Forest.
Elevations for these populations range
from 1,920 to 2,255 m (6,300 to 7,400 ft).
Recent information indicates these two
high-elevation locations are a distinct
taxon, different from the Hackelia
venusta found in the Tumwater Canyon
population (Harrod ef al. 1998). The
Tumwater Canyon plants have a larger
white corolla, a taller habit, remote
lower leaves, and in general, the leaves
are less stiff and leathery. The Crystal
Creek and Cashmere Mountain
populations, in contrast, have small,
blue flowers and are more compact. The
population at Tumwater Canyon does
not have individuals that are
intermediate in these characters. Also,
the Tumwater Canyon population is
geographically and reproductively
isolated from the Crystal Creek and
Cashmere Mountain populations. The
Crystal Creek and Cashmere Mountain
populations are temporally isolated

from the Tumwater Canyon population
in relation to their local seasons and
climatic zones. The Tumwater Canyon
population flowers in May, while the
Crystal Creek and Cashmere Mountain
populations are under several meters of
snow and normally flower in July. Since
the Crystal Creek and Cashmere
Mountain populations are distinct from
Hackelia venusta, they are not the
subject of this proposed rule and will
not be further discussed.

Preliminary isozyme analysis
currently being conducted by the U.S.
Forest Service indicates a clear
separation between the Tumwater
Canyon and high-elevation populations
(Carol Aubry, U.S. Forest Service, pers.
comm. 1998). This analysis measures
the differences in plant proteins
(usually an enzyme) and can be used to
detect genetic differences among
populations. Dr. Robert Carr, Professor
of Botany, Eastern Washington
University, attempted specific and
intraspecific crosses with 18 species of
North American Hackelia over a 3-year
period but has yet to produce viable
seed from these crosses in the
greenhouse. Dr. Carr indicated that he
has not attempted to cross the
Tumwater Canyon and Crystal Creek/
Cashmere Mountain populations,
primarily because of the difficulty of
growing Hackelia from seed in the
greenhouse and the temporal differences
in the two populations’ flowering. Dr.
Carr, an expert on the genus Hackelia,
confirms that the Tumwater Canyon and
high-elevation populations are two
distinct taxa (R. Carr, pers. comm.
1998).

An occurrence of Hackelia venusta
was originally found in 1948 in Merritt,
Washington in Chelan County, but
recent attempts to relocate the site have
failed. Changes in land use do not
support growth of this species in this
area anymore. The current element
occurrence records of the Washington
Natural Heritage Program designate this
site as historic.

In Tumwater Canyon, Hackelia
venusta occurs primarily on unstable
soils on steep rocky slopes and
outcrops, though scattered individuals
also occur along a State highway
roadcut on Federal land. Hackelia
venusta appears to be somewhat
adapted to natural and possibly human-
caused substrate disturbance. Although
potential habitat for this species is
widespread in Tumwater Canyon, the
plant is scattered throughout an area of
less than 1 hectare (ha) (2.5 acres (ac)).
In 1968, the taxon appeared ““limited to
a few hundred acres” (Gentry and Carr
1976), and in 1981, the population was
estimated to have 800 to 1,000 plants. In

1984, and again in 1987, fewer than 400
individuals were found over an area of
approximately 5 ha (12 ac) (Gamon
1988a). Personal observations by Ted
Thomas (U.S. Fish and Wildlife Service)
(in cooperation with Richy Harrod, U.S.
Forest Service, and Paul Wagner,
Washington Department of
Transportation (WDOT)) using an
intensive search and count method on
May 11, 1995, revealed less than 150
individuals growing on less than 1 ha
(2.5 ac) of suitable habitat. According to
Dr. Carr, the area occupied by Hackelia
venusta is greatly reduced, and the
number of individual plants has
seriously declined since he first visited
the Tumwater Canyon population in the
early 1970s (R. Carr, pers. comm. 1996).
Even though earlier counts were
conducted by different workers using
different techniques, the population size
shows a clear downward trend.

The remaining known population is at
risk of extirpation due to a variety of
threats. From personal observation of
the site, the suitable habitat for Hackelia
venusta is threatened by plant
succession in the absence of fire, and
competition with nonnative,
Washington State-listed noxious plants
(Ted Thomas, pers. obs. 1998;
Washington Administrative Code 17.10,
Ch. 16—750). Other threats include the
mass-wasting or erosion of soil on these
unstable slopes and highway
maintenance activities. The species
occurs in the road right-of-way (ROW),
which is Federal land, but the ROW is
maintained by WDOT. In the past, road
salting and herbicide spraying were
probable factors in reducing the vigor of
Hackelia venusta. Currently, WDOT
maintenance crews rarely apply road
salt and, when they do, they apply it at
a 20:1 ratio with road sand (Luther
Beaty, WDOT, pers. comm. 1996).
Herbicides have been applied in the
past and may have contributed to the
reduced number of plants in the
population. WDOT has discontinued the
use of herbicides in Tumwater Canyon
(L. Beaty, pers. comm. 1996). In the
narrow confines of Tumwater Canyon,
automobile emissions may continue to
be a cause for reduced vigor to the
Hackelia venusta population because
ozone and oxides of sulphur and nitrate
emitted from vehicle tailpipes
negatively affect photosynthesis of the
plants. In addition, several individual
plants occur on level ground at the
roadside turnoff and are threatened with
trampling and collecting.

Previous Federal Action

Federal action on this species began
when we published a Notice of Review
in the Federal Register for plants on
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December 15, 1980 (45 FR 82480). In
this notice, Hackelia venusta was
included as a category 1 candidate
species. Category 1 candidates were
those species for which we had on file
substantial information on biological
vulnerability and threats to support
preparation of listing proposals, but for
which listing proposals had not been
prepared due to other higher priority
listing actions. The plant notice of
review was revised on September 27,
1985 (50 FR 39525); in that notice
Hackelia venusta was included as a
category 2 candidate. At that time, a
category 2 species was one that was
being considered for possible addition
to the Federal Lists of Endangered and
Threatened Wildlife and Plants but for
which conclusive data on biological
vulnerability and threats were not
available to support a proposed rule.
Pending completion of updated status
surveys, the status was changed to
category 1 in the February 21, 1990 (55
FR 6183), Notice of Review. In the
September 30, 1993, Notice of Review
(58 FR 51144), Hackelia venusta
remained a category 1 candidate. In the
February 28, 1996, Notice of Review (61
FR 7596), Hackelia venusta was
removed from the candidate list due to
questions regarding the species’
taxonomic status. Also, beginning with
the 1996 Notice of Review, we
discontinued the use of multiple
categories of candidates, and only those
taxa meeting the definition of former
category 1 are now considered
candidates. A status review was
completed in June 1997 to reflect new
information regarding the taxonomy of
the species. The status review
recognized Hackelia venusta as a valid
taxon of which only a single population
was extant.

The processing of this proposed rule
conforms with our Listing Priority
Guidance published in the Federal
Register on October 22, 1999 (64 FR
57114). The guidance clarifies the order
in which we will process rulemakings.
Highest priority is processing
emergency listing rules for any species
determined to face a significant and
imminent risk to its well-being (Priority
1). Second priority (Priority 2) is
processing final determinations on
proposed additions to the lists of
endangered and threatened wildlife and
plants. Third priority is processing new
proposals to add species to the lists. The
processing of administrative petition
findings (petitions filed under section 4
of the Act) is the fourth priority. The
processing of critical habitat
determinations (prudency and
determinability decisions) and proposed

or final designations of critical habitat
will be funded separately from other
section 4 listing actions and will no
longer be subject to prioritization under
the Listing Priority Guidance. The
processing of this proposed rule is a
Priority 2 action.

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
(50 CFR Part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal lists. The Service
may determine a species to be
endangered or threatened due to one or
more of the five factors described in
section 4(a)(1). These factors and their
application to Hackelia venusta (showy
stickseed) are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The range of Hackelia venusta has
been reduced to a scattered distribution
occupying less than 1 ha (2.5 ac) in the
Tumwater Canyon; this restricted
population consists of less than 150
individuals and constitutes the sole
population of Hackelia venusta.

The primary loss of habitat for
Hackelia venusta has resulted from
changes in habitat due to plant
succession in the absence of fire. Fire
suppression has been a factor in
reducing the extent of the Tumwater
Canyon population and in the apparent
loss of the Merritt population (Gamon
1988a; Gamon 1988b). Wildfires play a
role in maintaining open, sparsely
vegetated sites as suitable habitat for
Hackelia venusta, as the plant appears
to be shade-intolerant (R. Carr, pers.
comm. 1998). The species prefers
habitat that has been burned, have little
competing vegetation, and have little
soil-organic matter (R. Carr, pers. comm.
1998). The species has been seen in
canopy openings created by a wildfire
in 1994 where they were not previously
found (T. Thomas, pers. obs. 1998).
These plants are within 50 m (165 ft) of
the original population and are probably
offspring of the existing population.
Seeds were likely carried to the open
substrate by wind, and germination was
likely aided by the increase in light and
moisture within the canopy gap.

Two nonnative, Washington State-
listed noxious weeds (Ch 16, WAC
1997) occur within the habitat of
Hackelia venusta within Tumwater
Canyon. Linaria dalmatica (dalmatian
toadflax) and Centaurea diffusa (diffuse
knapweed) are present along the
roadside, have increased in numbers
and distribution, and have encroached

into the population of Hackelia venusta.
Each of these species has the ability to
outcompete and replace native
vegetation and are a threat to Hackelia
venusta (Jane Wentworth, Washington
Department of Natural Resources, pers.
comm. 1998). During visits to the
population site in 1995, 1996, and 1997,
Ted Thomas (pers. obs. 1995, 1996, and
1997) noted that the cover and
distribution of the noxious weeds had
increased over time. Without
intervention, these species have the
ability to completely outcompete
Hackelia venusta and dominate the
area.

Highway maintenance activities are
an ongoing threat. The highway is
sanded during winter months, and
occasionally a mixture of sand and salt
is applied, affecting the immediate
roadside habitat where Hackelia
venusta is found. Highway maintenance
activities involving the clearing of
landslide material from the highway
right-of-way resulted in the destruction
of 20 to 30 Hackelia venusta individuals
several years ago (R. Harrod, pers.
comm. 1997). Although the roadsides
have not been sprayed with herbicides
in recent years, spraying did occur for
a considerable period of time prior to
1980. The residual effect of herbicide
spraying on Hackelia venusta is
unknown. Some herbicides are known
to be resident in the soil for long periods
of time, affecting the plants that persist
there.

Erosional landslides of the unstable
slope where the population is located
are also a threat to the species. The
steepness of the slope exceeds 100
percent (45 degree) inclination in some
places, and the slope’s instability
constitutes a significant threat as a
major landslide could bury the
population (Gamon 1997). The potential
for slumping has increased since 1994,
when fires burned through the forest
directly adjacent to the Hackelia
venusta population. Water uptake by
trees and other vegetation that were
killed by the 1994 fire has decreased,
and as tree roots begin to decompose,
their binding action in the soil will also
decrease. This factor increases the
potential for slumping and destruction
of the site and population.

Although there are no data regarding
the effects of automobile emissions on
this species, such emissions should be
considered a threat, given the proximity
of the road to the population. The
highway is heavily used, with 3,900 to
5,200 automobiles traveling daily
through Tumwater Canyon, which is
very narrow (WDOT 1996). According to
population projections, 100,000 people
will move into the State of Washington
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each year. Trends for Chelan County
indicate an increase from the current
human population of 52,250 (1995) to
more than 86,000 people in the year
2020, a 39 percent increase (Washington
Office of Financial Management 1995).
A larger human population will increase
the demands for recreational activities
and bring more people to central
Washington. Automobile emissions are
likely to increase along this heavily
traveled corridor. These emissions,
containing ozone and sulphur and
nitrate oxides, negatively affect
photosynthesis of coniferous and
herbaceous plants.

B. Overutilization for Commercial,
Scientific, or Educational Purposes

Wildflower collecting does pose a
threat, and future collecting could
increase, especially if the site becomes
known to the general public. The
Tumwater Canyon population is
accessible to the public because it is
located near a highway with a turnout
directly across the road. Amateur and
professional botanists know of the
location of the population; their
collecting activities may affect the
species (Gamon 1997).

Representatives from the Service, the
Forest Service, and Eastern Washington
University witnessed an instance of a
person collecting the plant as they
inspected the Hackelia venusta site (T.
Thomas, pers. obs. 1998). That episode
indicates that the species, when in
bloom, is eye-catching and sufficiently
attractive to cause someone to stop and
remove the plant, presumably for
personal use. Not only does the removal
of plants cause a loss of reproductive
potential, but trampling the site to
access the plants could have a
devastating effect on the remaining
plants.

C. Disease or Predation

Disease is not currently known to be
a threat to this species. No livestock or
wildlife are known to graze on Hackelia
venusta.

D. Inadequacy of Existing Regulatory
Mechanisms

Although the known population of
Hackelia venusta is located in an area
designated as a special management
area, the species remains vulnerable to
threats. The Tumwater Canyon
Botanical Area was designated by the
Wenatchee National Forest in 1938
because of the occurrence of Lewisia
tweedyi. Lewisia tweedyi has since been
found to be more widespread than
previously known and is no longer a
species of concern for the area. The
Wenatchee National Forest has

maintained the Botanical Area
designation because of the presence of
Hackelia venusta and Silene seelyi, a
potential candidate. Silene seelyi grows
in rock outcrop crevices near where
Hackelia venusta is located, but it does
not occupy the talus habitat that
Hackelia venusta does. Management
activities in the Botanical Area should
emphasize botanical values (Terry
Lillybridge, Wenatchee National Forest,
pers. comm. 1998); however, there is no
specific, completed management guide
for Hackelia venusta or Silene seelyi.
This Botanical Area is also managed as
part of a designated late-successional
reserve under the Northwest Forest
Plan, which permits some silvicultural
and fire hazard reduction treatments.
The populations of both species are
listed on the U.S. Forest Service
Regional Forester’s Sensitive Species
List. The Forest Service is required to
maintain or enhance the viability of
species on this list by considering the
species in their project biological
evaluations and mitigate actions that
adversely impact the species. The Forest
Service prohibits the collection of native
plants without a permit.

The Washington Natural Heritage
Program developed management
guidelines for Hackelia venusta in 1988
(Gamon 1988b), with recommendations
that certain actions be taken to protect
the plant on National Forest land. These
guidelines included the
recommendation that managers of the
Wenatchee National Forest develop a
Species Management Guide to provide
management direction for the habitat of
this species. The Wenatchee National
Forest developed a draft management
guide several years ago, but has not yet
finalized it (T. Lillybridge, pers. comm.
1997). The Washington Department of
Natural Resources designated Hackelia
venusta as endangered in 1982, and the
species designation was retained in
subsequent updates of the State’s
endangered species list. The State of
Washington does not have a State
Endangered Species Act and therefore,
has no law that provides protection for
Hackelia venusta or other species
designated as endangered or threatened.

Status survey reports document a
declining population of Hackelia
venusta that will continue to decline
unless conservation efforts are
implemented (Barrett et al. 1985;
Gamon 1997). At present, there is no
management of the habitat where
Hackelia venusta occurs. The recent
survey conducted by Ted Thomas (U.S.
Fish and Wildlife Service), Richy
Harrod (U.S. Forest Service), and Paul
Wagner (WDOT) in May 1995 further
supports the observed decline in the

population and that the species is at risk
of extinction if protection and recovery
efforts are not implemented.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Low seed production, as well as low
genetic variation, are factors in the
decline of Hackelia venusta. At the
Tumwater Canyon site, an estimated
high proportion (60 to 70 percent) of
Hackelia venusta seeds did not develop
in 1984 (Barrett et al. 1985). Fruit
development was poor on many plants;
only a few individuals exhibited mature
fruit development. It is unknown why
this occurred, but low genetic variation
may have contributed to poor
reproduction success. This reduced
reproductive potential may be a major
factor in the reduction of plants at the
type locality and the extirpation of the
historic Merritt population. The age
structure of the extant population at
Tumwater Canyon, poor seed output,
and historical estimates of population
size indicate that the population is
declining (Barrett et al. 1985; Gamon
1997).

The small size of the Hackelia
venusta population is a major problem.
Seedling establishment is most critical,
and trampling may significantly affect
seedlings occurring on flat ground near
the road (R. Carr, pers. comm. 1998).
Human activities along the roadside
turnout at the Tumwater Canyon site
represent a significant threat to plants
nearest the turnout. Motorists use the
area to view the Wenatchee River, often
venturing over the guardrail and along
the bank below the road. Plants on this
bank are damaged by trampling, burial
by loose rock, and root exposure as a
result of human traffic on the unstable
slopes (Gamon 1997).

Fire suppression during this century
is likely a factor in the reduced extent
of the Tumwater Canyon population
and may have also contributed to the
extirpation of the historic Merritt
population. Historically, fuels in the
forest type where Hackelia venusta is
found were rarely at high levels because
of the frequent fires that consumed
forest floor fuels and pruned residual
trees (Agee 1991). In the past, fires
suppressed the encroachment of woody
vegetation and maintained open areas
more conducive to Hackelia venusta
reproduction and growth. Continued
suppression of fires in this forest type
could bring about additional habitat loss
(Barrett et al. 1985; Gamon 1997).

Competition from Linaria dalmatica
(dalmatian toadflax) and Centaurea
diffusa (diffuse knapweed) is a threat to
Hackelia venusta. Both of these noxious
weeds outcompete many native plant



Federal Register/Vol. 65, No. 30/Monday, February 14, 2000/Proposed Rules

7343

species through uptake of water and
nutrients, interference with
photosynthesis and respiration of
associated species, and production of
compounds that can directly affect seed
germination and seedling growth and
development. These noxious plants co-
occur with Hackelia venusta at the
Tumwater Canyon site and have become
more widespread on the available
habitat.

The small number of individuals (less
than 150 plants) remaining in the sole
population located in Tumwater Canyon
makes Hackelia venusta vulnerable to
extinction due to random events such as
slope failure (mass-wasting) or drought.
A single random environmental event
could extirpate a substantial portion or
all of the remaining individuals of this
species and cause its extinction. Also,
changes in gene frequencies within
small, isolated populations can lead to
a loss of genetic variability and a
reduced likelihood of long-term
viability (Franklin 1980; Soule 1980;
Lande and Barrowclough 1987).

We have carefully assessed the best
scientific and commercial information
available concerning the past, present,
and future threats as well as the decline
faced by this species in developing this
proposed rule. Currently, only one
known population of Hackelia venusta
exists. Habitat modification associated
with fire suppression, competition and
shade from native shrubs and trees and
nonnative noxious weeds, maintenance
of the highway located near the
population, poor seed development, low
reproductive capacity, human
collection, and incidental loss from
human trampling, threaten the
continued existence of this species.
Also, the single, small population of this
species is particularly susceptible to
extinction from random environmental
events. Because of the high potential for
these threats to cause extinction of the
species, the preferred course of action is
to list Hackelia venusta as endangered.

Critical Habitat

Critical habitat is defined in section 3,
paragraph (5)(A) of the Act as the
specific areas within the geographical
area occupied by a species, at the time
it is listed in accordance with the Act,
on which are found those physical or
biological features essential to the
conservation of the species and which
may require special management
considerations or protection; and
specific areas outside the geographical
area occupied by the species at the time
it is listed in accordance with the
provisions of section 4 of the Act, upon
a determination by the Secretary that
such areas are essential for the

conservation of the species.
“Conservation” means the use of all
methods and procedures needed to
bring the species to the point at which
listing under the Act is no longer
necessary.

Critical habitat designation, by
definition, directly affects only Federal
agency actions through consultation
under section 7(a)(2) of the Act. Section
7(a)(2) requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or destroy or adversely
modify its critical habitat.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, we designate critical
habitat at the time the species is
determined to be endangered or
threatened. Our regulations (50 CFR
424.12(a)(1)) state that the designation
of critical habitat is not prudent when
one or both of the following situations
exist—(1) the species is threatened by
taking or other human activity, and
identification of critical habitat can be
expected to increase the degree of threat
to the species, or (2) such designation of
critical habitat would not be beneficial
to the species.

The Final Listing Priority Guidance
for FY 2000 (64 FR 57114) states, the
processing of critical habitat
determinations (prudency and
determinability decisions) and proposed
or final designations of critical habitat
will no longer be subject to
prioritization under the Listing Priority
Guidance. Critical habitat
determinations, which were previously
included in final listing rules published
in the Federal Register, may now be
processed separately, in which case
stand-alone critical habitat
determinations will be published as
notices in the Federal Register. We will
undertake critical habitat
determinations and designations during
FY 2000 as allowed by our funding
allocation for that year. As explained in
detail in the Listing Priority Guidance,
our listing budget is currently
insufficient to allow us to immediately
complete all of the listing actions
required by the Act.

We propose that critical habitat is
prudent for Hackelia venusta. In the last
few years, a series of court decisions
have overturned Service determinations
regarding a variety of species that
designation of critical habitat would not
be prudent (e.g., Natural Resources
Defense Council v. U.S. Department of
the Interior 113 F. 3d 1121 (9th Cir.
1997); Conservation Council for Hawaii

v. Babbitt, 2 F. Supp. 2d 1280 (D.
Hawaii 1998)). Based on the standards
applied in those judicial opinions, we
believe that designation of critical
habitat would be prudent for Hackelia
venusta.

Due to the small number of
populations, Hackelia venusta is
vulnerable to unrestricted collection,
vandalism, or other disturbance. We are
concerned that these threats might be
exacerbated by the publication of
critical habitat maps and further
dissemination of locational information.
However, at this time we do not have
specific evidence for Hackelia venusta
of vandalism, collection, or trade of this
species or any similarly situated
species. Consequently, consistent with
applicable regulations (50 CFR
424.12(a)(1)(i)) and recent case law, we
do not expect that the identification of
critical habitat will increase the degree
of threat to this species of taking or
other human activity.

In the absence of a finding that critical
habitat would increase threats to a
species, if there are any benefits to
critical habitat designation, then a
prudent finding is warranted. In the
case of this species, there may be some
benefits to designation of critical
habitat. The primary regulatory effect of
critical habitat is the section 7
requirement that Federal agencies
refrain from taking any action that
destroys or adversely modifies critical
habitat. While a critical habitat
designation for habitat currently
occupied by this species would not be
likely to change the section 7
consultation outcome because an action
that destroys or adversely modifies such
critical habitat would also be likely to
result in jeopardy to the species, there
may be instances where section 7
consultation would be triggered only if
critical habitat is designated. Examples
could include unoccupied habitat or
occupied habitat that may become
unoccupied in the future. There may
also be some educational or
informational benefits to designating
critical habitat. Therefore, we propose
that critical habitat is prudent for
Hackelia venusta. However, the deferral
of the critical habitat designation for
Hackelia venusta will allow us to
concentrate our limited resources on
higher priority critical habitat and other
listing actions, while allowing us to put
in place protections needed for the
conservation of Hackelia venusta
without further delay. We anticipate in
FY 2000 and beyond giving higher
priority to critical habitat designation,
including designations deferred
pursuant to the Listing Priority
Guidance, such as the designation for
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this species, than we have in recent
fiscal years.

We plan to employ a priority system
for deciding which outstanding critical
habitat designations should be
addressed first. We will focus our efforts
on those designations that will provide
the most conservation benefit, taking
into consideration the efficacy of critical
habitat designation in addressing the
threats to the species, and the
magnitude and immediacy of those
threats. We will make the final critical
habitat determination with the final
listing determination for Hackelia
venusta. If this final critical habitat
determination is that critical habitat is
prudent, we will develop a proposal to
designate critical habitat for Hackelia
venusta as soon as feasible, considering
our workload priorities. Unfortunately,
for the immediate future, most of Region
1’s listing budget must be directed to
complying with numerous court orders
and settlement agreements, as well as
due and overdue final listing
determinations.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
and results in public awareness and
conservation actions by Federal, State,
and local agencies, private
organizations, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that the Service carry out
recovery actions for all listed species.
Together with our partners, we would
initiate such actions following listing.
The protection required of Federal
agencies and the prohibitions against
certain activities involving listed plants
are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this Interagency Cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
agencies to confer with us on any action
that is likely to jeopardize the continued
existence of a species proposed for
listing, or result in destruction or
adverse modification of proposed
critical habitat. If a species is listed
subsequently, section 7(a)(2) requires
Federal agencies to ensure that activities
they authorize, fund, or carry out are not

likely to jeopardize the continued
existence of the species or destroy or
adversely modify its critical habitat, if
any has been designated. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with us.

Federal agencies, whose proposed
actions may require conference and/or
consultation as described in the
preceding paragraph, include the Forest
Service, Federal Highway
Administration, and U.S. Army Corps of
Engineers (Corps). State highway
activity implemented by the State and
partly funded by the Federal
government, that may include highway
maintenance activities, such as roadside
vegetation control, may be subject to
consultation under the Act. U.S. Forest
Service activities that may require
consultation under section 7 of the Act
would include fire suppression,
activities associated with fire
suppression, timber harvest and habitat
restoration activities. The Corps may be
required to confer or consult with us on
proposed actions planned on the
Wenatchee River, which is adjacent and
directly below the highway ROW. The
distance from the base of the Hackelia
venusta population and the Wenatchee
River is less than 30 m (100 ft).

WDOT has proposed removing a
large, dead tree and several live trees, as
well as unstable, large boulders that
pose a safety hazard to the highway and
are adjacent to the Hackelia venusta
population (P. Wagner, pers. comm.
1996). Tree removal may benefit the
species by reducing shade from
overstory trees, as well as reducing
conifer seed production and
establishment of conifer seedlings.
However, if the large trees are felled and
fall downslope onto the Hackelia
venusta population, and then cabled
down to the road, severe adverse effects
on the population could result. To avoid
such a situation, we are working with
the Forest Service and WDOT to
develop management guidelines to
protect the population, such as falling
the trees upslope and removing them
from the site with a helicopter. The
Forest Service is preparing the National
Environmental Policy Act documents to
analyze the action and may implement
the project in the fall of 1999.

Listing of this plant would authorize
development of a recovery plan for the
plant. Such a plan would identify both
State and Federal efforts for
conservation of the plant and establish
a framework for agencies to coordinate
activities and cooperate with each other
in conservation efforts. The plan would
set recovery priorities and describe site-

specific management actions necessary
to achieve conservation and survival of
the plant. Additionally, pursuant to
section 6 of the Act, we would be able
to grant funds to the State of
Washington for management actions
promoting the protection and recovery
of the species.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all endangered plants. All
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61 for
endangered plants, would apply. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to import or export,
transport in interstate or foreign
commerce in the course of a commercial
activity, sell or offer for sale in interstate
or foreign commerce, or remove the
species from areas under Federal
jurisdiction. In addition, for plants
listed as endangered, the Act prohibits
the malicious damage or destruction in
areas under Federal jurisdiction and the
removal, cutting, digging up, damaging,
or destroying of such endangered plants
in knowing violation of any State law or
regulation, or in the course of any
violation of a State criminal trespass
law. Certain exceptions to the
prohibitions apply to our agents and
State conservation agencies.

Per our policy, published in the
Federal Register on July 1, 1994 (59 FR
34272), at the time a species is listed we
identify to the maximum extent
practicable those activities that would
or would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of the listing on proposed and
ongoing activities within a species’
range.

Based upon the best available
information, we believe that the
following actions will not result in a
violation of section 9, provided these
activities are carried out in accordance
with existing regulations and permit
requirements:

(1) Activities authorized, funded, or
carried out by Federal agencies (e.g.,
grazing management, agricultural
conversions, wetland and riparian
habitat modification, flood and erosion
control, residential development,
recreational trail development, road
construction, hazardous material
containment and cleanup activities,
prescribed burns, pesticide/herbicide
application, and pipeline or utility line
construction crossing suitable habitat),
when such activity is conducted in
accordance with any reasonable and
prudent measures given by the Service
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in a consultation conducted under
section 7 of the Act;

(2) Casual, dispersed human activities
on foot or horseback (e.g., bird
watching, sightseeing, photography,
camping, hiking);

(3) Activities on private lands that do
not require Federal authorization and do
not involve Federal funding, such as
grazing management, agricultural
conversions, flood and erosion control,
residential development, road
construction, and pesticide/herbicide
application when consistent with label
restrictions;

(4) Residential landscape
maintenance, including the clearing of
vegetation around one’s personal
residence as a fire break.

The Service believes that the
following might potentially result in a
violation of section 9; however, possible
violations are not limited to these
actions alone:

(1) Unauthorized collecting of the
species on Federal lands;

(2) Application of pesticides/
herbicides in violation of label
restrictions;

(3) Interstate or foreign commerce and
import/export without previously
obtaining an appropriate permit.

(4) The removal or destruction of the
species on non-Federal land when
conducted in knowing violation of
Washington State law or regulations, or
in the course of any violation of a State
criminal trespass law.

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered plants
under certain circumstances. Such
permits are available for scientific
purposes and to enhance the
propagation or survival of the species.
Requests for copies of the regulations
regarding listed species and inquiries
about prohibitions and permits may be
addressed to the U.S. Fish and Wildlife
Service, Ecological Services, Permits
Branch, 911 N.E. 11th Avenue, Portland,
Oregon 97232—4181 (telephone 503/
231-2063; facsimile 503/231-6243).

Questions regarding whether specific
activities will constitute a violation of

Manager of the Western Washington
Office (see ADDRESSES section).

Public Comments Solicited

We intend that any final action
resulting from this proposal will be as
accurate and as effective as possible.
Therefore, we request comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
proposed rule. Comments particularly
are sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to Hackelia
venusta;

(2) The location of any additional
populations of Hackelia venusta and the
reasons why any habitat of this species
should or should not be determined to
be critical habitat pursuant to section 4
of the Act;

(3) Additional information concerning
the range, distribution, and population
size of this species; and

(4) Current or planned activities in the
subject area and their possible impacts
on Hackelia venusta.

In making a final decision on this
proposal, we will take into
consideration the comments and any
additional information we receive. Such
communications may lead to a final
regulation that differs from this
proposal.

National Environmental Policy Act

We have determined that an
Environmental Assessment and
Environmental Impact Statement, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. We published a notice
outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

Required Determinations

We have examined this regulation
under the Paperwork Reduction Act of
1995 and found it to contain no

Paperwork Reduction Act

This rule does not contain any
information collection requirements for
which Office of Management and
Budget (OMB) approval under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. is required. An information
collection related to the rule pertaining
to permits for endangered and
threatened species has OMB approval
and is assigned clearance number 1018—
0094. For additional information
concerning permits and associated
requirements for endangered plants, see
50 CFR 17.62 and 17.63.
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section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we hereby propose to
amend Part 17, subchapter B of chapter
I, Title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Amend § 17.12(h) by adding the
following, in alphabetical order under
FLOWERING PLANTS, to the List of
Endangered and Threatened Plants.

§17.12 Endangered and threatened plants.
*

* * * *

section 9 should be addressed to the information collection requirements. (h) = * =
Species P ; ; Critical Special
Historic range F